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The Administrator signed the following Notice of Proposed Rulemaking on January 4,
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taken steps to ensure the accuracy of this Internet version of therule, it is not the official version
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the Federal Register at: http://www.access.gpo.gov/su_docs/aces/aces140.html. Once GPO
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VII. COST-BENEFI T ANALYSI S

EPA has determned that the benefits of today' s proposal justify the
costs, taking into consideration qualitative as well as quantitative benefits
and costs. The estinmated nonetized costs range from$93.5 nillion to
$126.5 mllion annually while the correspondi ng noneti zed benefits range from
$36 million to $97 nmillion annually.

The proposed rule’'s cost and benefits estinmates are annualized and
presented in 1999 dollars. EPA devel oped detailed estinates of the costs and
benefits of conmplying with each of the increnmental requirenents in the
proposal. These estimates, including descriptions of the nethodol ogy and
assunptions, are described in detail in the Econonic Analysis of the Proposed
Requl ati ons Addressing NPDES Pernit Requirenents for Minicipal Sanitary Sewer
Collection Systens and Sanitary Sewer Overflows which is included in the
record of this proposed rule nmaking. Table 17 summari zes the costs and
benefits associated with today’'s proposal
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Tabl e 17

- Conparison of Annualized Benefits to Costs for the Minici pal

Sanitary Sewer Coll ection System and SSO Proposed Rul e

Moneti zed Benefits? Low ($ High ($
M 1ion) M I 1ion)
Water Quality Benefits $ 12 $ 73
| mproved O&M MOM Pr ogr am $ 24 $ 24
ESTI MATED BENEFI TS $ 36 $ 97
Cost s Low ($ High ($
M 1ion) M I 1ion)
Minicipalities $ 93 $ 126
State/ Federal $ 0.5 $ 0.5
Admi ni stration
ESTI MATED COSTS $93.5 $126.5

!Additional benefits, which have not been monetized, can be expected to result from the regulation.
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A. Baseline

I n devel opi ng today’s proposal, EPA estimated the increnental costs and
benefits associated with inplenmenting the proposed regul ations. This analysis
estimated the increnental difference in costs and benefits between
i npl ementing the proposed regul ati ons and baseline of inplenenting the
exi sting NPDES regul ati ons. The baseline used in estimating costs and
benefits associated with today’s proposal is consistent with EPA' s
interpretation of the existing NPDES regul ati ons whi ch prohibit discharges to
waters of the U S. from municipal sanitary sewer collection systens except for
in very limted circunstances.

In addition, for information purposes, EPA has estinmated costs and
benefits associated with abating SSOs. Results of those anal yses are
presented in the draft Sanitary Sewer Overflow (SSO Needs Report and Benefits
of Measures to Abate Sanitary Sewer Overflows (SSGs). EPA estimates that the
costs of achieving various SSO control objectives, ranging fromone wet-
weat her SSCs per year to one wet-weather SSO every five years, and a reduced
number of unavoi dabl e dry-weat her SSOs, range from$6.9 billion to $9.8
billion, while the benefits associated with elimnating all SSOs range from
$1.07 billion to $6.07 billion. (Note that these costs and benefits estinates
are not conparabl e because EPA has not estimated the margi nal benefits
associated with increasingly stringent control objectives, nor estimated the
costs associated with elimnating all SSGCs)

Today’ s proposal provides for a nore efficient approach to controlling
SSCs through better managenent, increased public notice and increased focus on
system pl anning. EPA believes that the inproved planni ng and managenent
envi sioned in today’'s proposal will result in fewer overflows. In estimating
the portion of benefits from SSO abatenent attributable to today’'s proposal,
EPA has used a standard accounting principle to select a range of 1.2 percent
to 1.4 percent of total benefits as an indicator of inproved system
performance frominplementati on of today’'s proposal. |In addition, EPA
believes that this rule may accel erate the pace of investments nade in
nmuni ci pal sanitary sewer systens. There are costs and benefits associ ated
with the possibility of accelerated investnent, but at the present tinme EPA
has not been able to quantify such costs or benefits. To the extent that
EPA's current estimates do not reflect these possibilities, the Economc
Anal ysis for today’'s rul emaki ng may understate the costs and benefits of the
proposal. Due to this uncertainty, EPA requests comments on the costs and
benefits associated with today’s proposal

B. Costs
EPA estimates that there are about 19,000 municipal systens that will be
potentially regulated by today’s proposal. Costs of the proposed new

requi rements were estimted by identifying specific conpliance tasks
associated with regulatory requirements for municipalities or oversight
authorities. Estinmates were devel oped based on the unit cost associated with
each task and how frequently that task is expected to be acconplished. In
nost cases, available data indicated that the unit cost and/or the frequency
with which the task nust be perforned increased with the size of the
collection system Utimately, the nationwi de total cost for a provision was
calculated by multiplying the per-systemcost for communities of a given size
range by the nunber of potentially regulated systens in that size range and

t hen aggregating across the nation. The cost estimtes were adjusted to
reflect instances in which sone or all communities may already be performng
an action in advance of Federal requirenents. For such comunities, no
incremental costs are expected to result fromconpliance with today’s
proposal. A detailed description of these assunptions and the resulting cost
estimates is reflected in Appendices B and C of the Econom c Analysis
acconpanying this proposal. Both one-tinme (primarily capital costs) and
annual (ongoing) costs are estimated and then conbi ned through an
annual i zation procedure to reflect the estimted costs of the proposal. EPA
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estimates that annual conpliance costs for both municipalities and
St at e/ Federal oversight agencies will range from$93.5 mllion to $126.5
mllion.

The cost estimates reflect assunptions about the timng and applicability
of the proposed new requirenments. The proposed new standard permt conditions
will only becone applicable to a permttee when they added to a permttee’s
permt. EPA assunmed this will occur during the normal permit renewal process
begi nning after EPA takes final action. NPDES pernits have a five-year permt
termand nationally, pernmt expirations and renewals are assuned to occur at
an even pace over each five-year period. The cost estimates al so reflect the
flexibility offered by the proposal. Permts can establish deadlines for
conpliance with various CMOM docunentation requirements. Cost estinmates
assunmed that these requirenments were phased in accordance with the timnng
guidance in today's preanble (section Ill1.L.3). Under this guidance, permts
for smaller sanitary sewer collection systens would provide 1 to 5 years
after a requirenent is witten into their permt for conpletion of various
docunentation requirenments. The cost estinates also reflect waiving sone
requi rements for systenms that show an exenplary performance record; for
exanmple, a collection systemwith an average daily flow of 2.5 mllion gallons
per day or |less would not have to conduct an audit or prepare a witten CMOM
program sunmary unless it had an SSO that led to a discharge to waters of the
United States. EPA estimates that up to 66 percent of communities with |ess
than 25,000 population will qualify for this waiver, saving on average $2, 557
per municipality.

C. Monetized Benefits

EPA al so estimted the benefits associated with today’s proposal. The
proposed rul e adds new adni ni strative and procedural requirenments and
clarifies existing requirenents, thus naking it nmore certain that the existing
prohi bition on unauthorized di scharges, specifically SSGs, will be achieved
Provi si ons addressing reporting and public notification will assure mtigation
of potential public health inpacts from SSGCs, while provisions addressing
information collection, planning, and analysis will help to inprove decision-
maki ng. I nplementation of a CMOM programis expected to increase efficient
pl anni ng, operations and mai ntenance resulting in inproved system managenent.
In estimating the benefits for this proposal, EPA was able to partially
nonetize two naj or categories of benefits, water quality benefits and benefits
associated with i nproved system pl anning and O8%M (or MOM prograrns.

1. Water Quality Benefits

Conpliance with the existing standard and today’'s proposal will require
that systens address both infrastructure costs related to the existing
standard and these new provisions which inprove planning, operations and
mai nt enance of systens, in order to achieve the benefits of fewer SSOGs and
i nproved water quality. Therefore, in calculating the water quality benefits
of today’'s proposal, EPA attributed to this proposal the share of total SSO
reduction and water quality benefits equal to the proportion of the costs of
this proposal to the total costs of SSO abatenent.

The nonetized water quality benefits of SSO abatement have been esti nated
in the Benefits of SSO Abatenent Report as $0.95 to $5.4 billion annually.
The cost of investnments by sanitary sewer collection systens to increase
capacity and inprove mai ntenance as necessary to abate virtually all SSCs is
estimated in the SSO Needs Report as $6.9 billion (for a control objective of
one wet weather SSO event per year) to $9.8 billion annually (for a contro
obj ective of one wet weather SSO event every five years). The increnenta
costs of this proposed rule, which is part of achieving SSO abatenent, tota
$93.5 to $126.5 mllion annually. The proposed rule thus accounts for 1.2 to
1.4 percent of the total costs for sanitary sewer systeminfrastructure
i nprovement. Wile the total benefits estinmated in Benefits of SSO Abat enent,
are $1.07 to $6.1 billion, a portion of those are system benefits which are
not affected by this rule. Systembenefits reflect eventual cost savings for
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collection systens as a result fromincreased spendi ng on system nai nt enance.
If a simlar share of the estimated $0.95 to $5.4 billion in quantified water
quality benefits of achieving SSO abatement is allocated to this rule, the
estimated nonetized water quality benefits range from $12 to $73 nillion
annual | y.

2. Inproved O8M Program Benefits

Today’ s proposal al so creates benefits in the formof cost savings for
nmuni ci pal sanitary sewer collection systens associated with better, nore
targeted, nore efficient operation and maintenance prograns. This separate
set of benefits is derived exclusively fromthe proposed rule and i s obtained
i ndependent of the additional investnent in collection systeminfrastructure
needed for SSO abatenent. The proposal encourages collection systens to
redirect their existing O&M prograns to optinize systemefficiency and
effectiveness. Benefits will result in the formof reductions in tota
spendi ng on col | ection system operations and nai nt enance.

Muni ci pal sanitary sewer collection systens currently spend an average of
about $1.6 billion annually on operations and mai ntenance and the draft SSO
Needs Report estimates that an additional $1.5 billion will be needed to
mnimze dry weather SSOs. Applying the findings of the Water Environnment
Research Foundation’s 1997 coll ection system benchmarking study, it is
estimated that "smarter"” O8M practices as pronpted by the proposed regul ation
coul d reduce total collection systemoperating costs by 0.77 percent. Based
on both current O&M costs and the additional O&M costs identified in the draft
SSO Needs Report, this results in an estinmated national cost savings of about
$24 mllion annually. "Snmarter" O&M prograns may al so result in the |onger
termin as-yet-unquantified opportunities for savings in capital investnents.
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VII1. ADM N STRATI VE REQUI REMENTS
A. Paperwork Reduction Act

The information collection requirements in this proposed rul e have been
submtted for approval to the Ofice of Managenment and Budget (OVB) under the
Paperwor k Reduction Act, 44 U S.C. 3501 et seq. An Information Collection
Request (I CR) docunent has been prepared by EPA (1 CR No. 1932.01) and a copy
may be obtained from Sandy Farmer by mail at Collection Strategies Division;
U.S. Environnental Protection Agency (2822); Ariel Ri os Building;

1200 Pennsylvani a Ave., NW Washi ngton, DC 20460, by emmil at
farmer. sandy@pa. gov, or by calling (202) 260-2740. A copy may al so be
downl oaded of f the Internet at http://ww.epa.gov/icr.

The | CR presents paperwork burden and cost estimates associated with EPA' s
proposed NPDES regul ations for nunicipal sanitary sewer systens and SSGCs for
the three-year period imediately after the regulation is pronul gated. The
proposed regul ati ons woul d establish, under authority of CWA sections
308(a) (1) and 304(i), nmandatory recordkeeping, reporting, public notification
pl anning, and permt application requirenents with resulting paperwork burdens
and costs. Information provided through conpliance with these requirenents
will inmprove the ability of NPDES authorities to assess pernittee conpliance,
nmtigate public health inpacts from SSOs, and assess the status of collection
system performance (including funding needs) on a national scale. Menbers of
the public, including citizens and environmental groups, will use the
information provided to understand and reduce the risks from SSO events. The
data required under this information collection request are not confidenti al

EPA estimates that there are about 19,000 collection systens would
ultimately be affected by the proposed regul ations. The 19,000 collection
systens include 4,800 nunicipal satellite collection systens. The |CR assunes
that, for the five year period follow ng promul gation of regul ati ons, one-
fifth of all collection systens woul d have new standard pernmit conditions
added to their permts.

In addition, 43 States and 1 Territory are authorized to administer the
NPDES permitting program and woul d thus inplenment the proposed regul ations.
National ly, these respondents woul d spend an average total of 86,462 hours per
year for the three year period follow ng pronulgation of a final rule to neet
t he paperwork-rel ated requirenments of the proposed regul ations. The
recor dkeepi ng and reporting burden includes tine and resources for making 24-
hour reports and 5-day follow up reports; conplying with paperwork-rel ated
provi sions of the CMOM program (i ncl udi ng program devel opnment); and conpl yi ng
with public notification requirenments. The Agency is assum ng that these
requirements will be added to permts for 3,808 collection systens per year
for each of the three years follow ng pronul gation of final regulations. The
Agency nakes additional assunptions regardi ng when various requirenents becone
effective for permttees. Agency burden is estimated as 1,675 hours per year
Each respondent woul d spend an average of 7.5 hours per year to report and
keep records of information required by the proposed SSO regul ati ons, while
States will on average spend 138 hours per year. Annualized capital/startup
costs for equi pnent necessary to facilitate and nmanage the information
col l ection woul d be approximately $1, 731, 164 per year and operating and
mai nt enance costs woul d be $4, 056, 848 per year.

Burden neans the total tinme, effort, or financial resources expended by
persons to generate, nmamintain, retain, or disclose or provide information to
or for a Federal agency. This includes the time needed to review
i nstructions; develop, acquire, install, and utilize technol ogy and systens
for the purposes of collecting, validating, and verifying information;
processi ng and mai ntai ning i nformation, and di scl osing and providi ng
information; adjusting the existing ways to conply with any previously
applicable instructions and requirenents; training personnel to be able to
respond to a collection of information; searching data sources; conpleting and
reviewing the collection of information; and transmtting or otherw se
di scl osing the information.
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An agency may not conduct or sponsor, and a person is not required to
respond to, a collection of information unless it displays a currently valid
OMB control nunber. The OVB control numbers for EPA's regul ations are listed
in 40 CFR Parts 9 and 48 CFR Chapter 15.

Comments are requested on the Agency’'s need for this information, the
accuracy of the provided burden estimates, and any suggested nethods for
m ni m zi ng respondent burden, including the use of automated collection
techni ques. Send comments on the ICRto the Director of Collection Strategies
Division, US. Environmental Protection Agency (2822), 1200 Pennsyl vani a Ave.
NW Washi ngton, D.C. 20460; and to the Ofice of Information and Regul atory
Affairs, Ofice of Managenent and Budget, 725 17th Street, NW Washington, DC
20503, marked "Attention: Desk O ficer for EPA." Include the |ICR nunber in
any correspondence. Since OMB is required to make a deci sion concerning the
| CR between 30 and 60 days after [insert date of publication in the FEDERAL
REA STER], a conment to OMB is best assured of having its full effect if OB
receives it by [insert date 30 days after date of publication in the FEDERAL
REA STER]. The final rule will respond to any OVB or public conments on the
information collection requirenents contained in this proposal

B. Executive Order 12866
Under Executive Order 12866 [58 Federal Register 51735 (Cctober 4, 1993)],
the Agency nust determ ne whether the regulatory action is "significant" and
therefore subject to OMB review and the requirenents of the Executive O der.
The Order defines "significant regulatory action" as one that is likely to
result in a rule that may:
(1) have an annual effect on the econony of $100 million or nmore or adversely
affect in a material way the econony, a sector of the econony, productivity,
conpetition, jobs, the environnment, public health or safety, or State, |oca
or tribal governments or conmmunities
(2) create a serious inconsistency or otherwise interfere with an action taken
or planned by another agency;
(3) materially alter the budgetary inpact of entitlenments, grants, user fees,
or loan programs or the rights and obligations of recipients thereof; or
(4) raise novel legal or policy issues arising out of |egal mandates, the
President’s priorities, or the principles set forth in the Executive O der
Pursuant to the ternms of Executive Order 12866, it has been determ ned

that this rule is a "significant regulatory action." As such, this action was
submtted to OMB for review. Changes nade in response to OVB suggestions or
recommendations will be docunented in the public record

C. _Unfunded Mandat es Ref orm Act

Title Il of the Unfunded Mandates Reform Act of 1995 (UVRA), P.L. 104-4,
establishes requirenments for Federal agencies to assess the effects of their
regul atory actions on State, local and tribal governnments and the private
sector. Under section 202 of the UMRA, EPA generally nmust prepare a witten
statenent, including a cost-benefit analysis, for proposed and final rules
with "Federal nmandates" that may result in expenditures to State, |ocal and
tribal governments, in the aggregate, or to the private sector, of $100
mllion or nore in any one year. Before promulgating an EPA rule for which a
witten statenent is needed, section 205 of the UVRA generally requires EPA to
identify and consider a reasonabl e nunber of regulatory alternatives and adopt
the |l east costly, nobst cost-effective, or |east burdensone alternative that
achi eves the objectives of the rule. The provisions of section 205 do not
apply when they are inconsistent with applicable |aw. Mreover, section 205
allows EPA to adopt an alternative other than the |east costly, nobst cost-
effective, or |least burdensone alternative if the Adm nistrator publishes with
the final rule an explanation why that alternative was not adopted.

Bef ore EPA establishes any regul atory requirenents that may significantly
or uniquely affect small governnments, including tribal governnents, it nust
have devel oped under section 203 of the UVRA a small governnment agency plan.
The plan nmust provide for notifying potentially affected snmall governnents,
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enabling officials of affected small governnments to have meaningful and tinely
i nput in the devel opnent of EPA regul atory proposals with significant Federa

i nt ergovernnent al nandates, and inform ng, educating, and advising smal
governnments on conpliance with the regulatory requirenments.

EPA has devel oped a small government agency plan for this proposed rule in
accordance with section 203. The plan describes the notification and
consultation efforts EPA has used and will continue to use through its
i nfformati on network, small governnent outreach group, and Federal Advisory
Comm ttee and SSO subcommittee to notify small governments, Tribes, and ot her
smal | entities and seek input on how EPA can assist themw th gui dance
material s and conpliance assistance. The plan describes EPA s conpliance
assi stance "tool box" and di scusses how the information will be disseninated

EPA has determined that this rule contains a Federal nmandate that may
result in expenditures of $100 mllion or nore for State, local, and triba
governnments, in the aggregate, in any one year. Accordingly, EPA has prepared
under section 202 of the UMRA a witten statement which is summarized in the
foll owi ng sections.

1. Statutory Authority

EPA proposes today’'s munici pal sanitary sewer collection systemand SSO
regul ati on pursuant to C ean Water Act sections 301, 304(i), 308, 402, and
501(a). This proposal is in direct response to a Presidential directive to
devel op "a strong national regulation to prevent the over 40,000 annua
sanitary sewer overflows fromcontam nating our nation's beaches and
jeopardi zing the health of our nation's famlies." Today's rule is not
ot herwi se subject to a statutory or judicial deadline.

Thi s proposal would inprove managenment and mai nt enance of nunicipa
sanitary sewer collection systems, reducing rel eases of raw sewage, whi ch have
significant health and environnmental risks. In addition, sanitary sewer
collection systens represent a major infrastructure investnent for the nation
These systens typically represent the largest infrastructure assets in a
community. This proposal is designed to protect the significant nationa
i nvest ment by enhanci ng managenent, operation and mai nt enance of these
syst ens.

2. Summary of Qualitative and Quantitative Cost-Benefits Analysis:

In the Economi c Analysis of Proposed Requl ations Addressing NPDES Permit
Requi rements for Minicipal Sanitary Sewer Collection Systens and Sanitary
Sewer Overflows (EA), EPA describes the qualitative and nonetized benefits
associated with today’ s proposal and then conpares the nonetized benefits with
the estimated costs of the proposal. EPA devel oped detailed estinmates of the
costs and benefits of conmplying with each of the incremental requirenents that
woul d be inposed by the rule. These estimates, including descriptions of the
net hodol ogy and assunptions used, are described in detail in the EA. The
estimated nonetized costs range from$ 93.5 million to $126.5 nillion
annual ly; of this anpbunt, Federal, State, and Tribal governnents woul d bear
$0.5 mllion and nmunicipalities the remainder. The correspondi ng nonetized
benefits range from$36 nillion to $97 million annually.

The Agency estinmated two nmain categories of benefits fromthis proposal,
water quality benefits and enhanced system pl anni ng and operation benefits.
EPA has determ ned that the benefits of today' s woul d proposal justify the
costs, taking into consideration qualitative as well as quantitative benefits
and costs. Some benefits from SSO control were not nonetized, such as
i nproved aesthetic quality of waters, benefits to wildlife and to threatened
and endangered species, cultural values, and biodiversity benefits. Table 17
in Section VIl of this preanble summarizes the costs and benefits associ ated
with the basic elenments of today' s proposal

Al t hough Congress has not established a fund to fully finance
i mpl ementation of this proposed rule, sone Federal financial assistance is
available for limted purposes. The primary fundi ng mechani sm under the CWA
is the Clean Water State Revol ving Fund (SRF) program which provides | ow cost
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financing for a range of water quality infrastructure projects, including
certain projects related to sanitary sewer systems. (See Section I.J of
today’ s preanble for additional discussion.) |In addition to the SRF, Federa
financi al assistance programs include the Water Quality Cooperative Agreenents
under CWA section 104(b)(3) to support the creation of unique and innovative
approaches to address requirenents of the NPDES program including SSCs.

These funds can be used to conduct special studies, denonstrations, and
outreach and training efforts, which will enhance the ability of the regul ated
community to deal with non-traditional pollution problens in priority

wat ersheds. EPA will develop a list of potential funding sources as part of

t he tool box inplementation effort.

3. Macro- Economic Effects

In the economi c anal ysis, EPA reviewed the expected effect of today’s
proposal on the national econony. The Agency determ ned that the proposa
woul d have minimal inpacts on the econony or enploynment. This is because this
proposal is estimated to cost $93.5 million to $126.5 mllion annually, which
is a small percentage of the national econony. Macro-economc effects tend to
be neasurable only if the economc inpact of a regulation reaches 0.25 to 0.5
percent of Gross Donestic Product (in the range of $1.5 billion to $3
billion). |In addition, this proposal would regulate nunicipalities, States,
and EPA, not the typical industrial plants or activities that could directly
i npact production and thus those sectors of the econony.

EPA concludes that the effect of the proposal on the national econony, if
any, would be minimal. The benefits of the proposal nore than of fset any
potential cost inpacts on the national econony.

4. Sunmary of State, Local and Tribal |nput

Consistent with the intergovernmental consultation provisions of section
204 of the UVMRA, EPA has already initiated consultation with the governnental
entities affected by this rule. Today's proposal has been devel oped in
conjunction with consultation activities that provided public input on
potential approaches, including input froma Subcommittee to a Federa
Advi sory Conmittee, a small governnent outreach group, and representatives of
aut hori zed NPDES State prograns and Tri bes.

SSO Subcommittee of Urban Wet Weather Federal Advisory Committee Between
1994 and 1999, the SSO Subcommittee of the Urban Wt Wather (UWN Federa
Advi sory Conmittee nmet 12 tinmes to provide input on how best to neet the SSO
policy challenge. The SSO Subcomittee was conprised of representatives from
a bal anced group of stakehol ders. Stakehol der organi zations represented on
t he SSO Subcomm ttee include organi zations representing elected | oca
government officials (National Association of Counties, National Association
of Towns and Townshi ps, and National League of Cities); public works and sewer
district officials (Arerican Public Wrks Association, Association of
Metropolitan Sewerage Agencies, Texas Association of Metropolitan Sewerage
Assocl ations, and Tri-TAC); State officials (Association of State and
Interstate Water Pollution Control Adm nistrators and National Association of
Attorneys Ceneral); and State and | ocal health agencies (Nationa
Envi ronnental Health Association).

Bet ween 1994 and 1999 the Agency explored a range of SSO issues with the
SSO Subconmittee. Menbers reached general agreenment on several inportant
i ssues, such as the risks posed by SSOs, the need to elimnate avoi dabl e SSCs,
the need for proper operation and nmai ntenance to preserve the value of the
collection systeminfrastructure, and the need for regulatory agencies to
devel op a regulatory framework sensitive to real-world conditions. The
Subconmmi tt ee devel oped a consensus docunent, entitled "SSO Managenent Fl ow
Chart," outlining a potential approach for planni ng SSO managenent strategi es,
and it devel oped and discussed a series of iIssue papers, draft permt
condi tions, and draft guidance docunents. The Subcomm ttee kept the UANV
Federal Advisory Commttee apprised of its activities. Information fromthese
di scussi ons was consi dered in devel opi ng the approach proposed today.
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Muni ci palities and States rai sed major concerns and comments about the
need for greater national clarity and consistency in the way NPDES
requi rements apply to SSGs. Particular concerns were raised regarding the
legal liability for SSO di scharges that woul d be consi dered beyond the
reasonabl e control of an operator/permttee. Sonme State and nuni ci pa
representatives noted that they believed different NPDES authorities were
interpreting the applicability of the bypass and upset provisions (at 40 CFR
122.41(m and (n)) to SSCs differently. Ohers noted that different treatnent
standards had been used to either issue permts for or disallowinfrequent
di scharges from peak excess flow treatnent facilities. The States and
nmunicipalities indicated that greater clarity and consistency would hel p
ensure that enforcenent actions under the CWA were consistent with engineering
realities and the health and environnmental risks of SSCs.

States. As part of the consultation with States, EPA included authorized
NPDES State representatives on the Agency work group. EPA included
representatives from 13 authorized NPDES State prograns to provide input on
SSO i ssues to the Agency. State representatives participated on the Agency
work group from 1994 to Cctober 1999. As part of that process, EPA discussed
t he proposed rul emaki ng, provi ded copies of the relevant docunents, and
notified all work group representatives that updated information on the
proposed rul e woul d be avail able on the SSO page on the O fice of Wastewater
Managerment (OM) web site. |In addition to this participation, as discussed
above, the Association of State and Interstate Water Pollution Contro
Adm ni strators (ASIWPCA) had two representatives on the SSO Subcommttee. In
addition to participating in the SSO Subcomm ttee, ASIWPCA provi ded conments
to EPA from Vernont, South Carolina, Florida, and Nevada

Most aut hori zed NPDES State representatives participating on the Agency’s
work group raised concerns that pernit requirenents should not adversely
i mpact the State’'s ability to enforce against violations. Sone State
representatives rai sed concerns about workability of the approach and
i npl ement ati on burdens on authorized NPDES State prograns. Sone rai sed
concerns about the regulatory framework for issuing permts for discharges
from peak excess flow treatment facilities. Some States raised concerns about
the potential burden annual reporting requirenents for permttees would place
on the States. These concerns were also generally reflected by
representatives on the SSO Subcomittee. Additional inplementation concerns
were raised by representatives of other States and are summari zed in section
|.E.3. These concerns included the anbunt of flexibility States woul d have,
timng of requirenents, and burdens on States.

The Agency believes that the proposed approach satisfactorily addresses
the majority of concerns raised by the SSO Subconmittee, as well as nunicipa
el ected officials and other State and | ocal governnment stakehol ders and sone
of their representative national organizations.

In Cctober, 1999, the SSO Subconmi ttee unani mously supported, when taken
as a whol e and recogni zing that they are interdependent, basic principles in a
draft approach for clarifying and establishing NPDES pernmt requirements for
muni ci pal sanitary sewer collection systens. The attached proposed rul emaki ng
is consistent with the principles unani nously supported by the SSO
Subcommittee. The State and local representatives on the SSO Subconmittee,

t hrough their support of the basic principles, denonstrated their acceptance

of the proposal as addressing their concerns as nuch as possible.

Two provisions of today’'s proposal specifically address concerns raised by
representatives of small comunities:

e Acollection systemwith an average daily flow of less than 2.5 mllion
gal l ons per day (ngd) would not be required to develop a witten CMOM
program sumary or a CMOM program audit until it experiences an SSO
discharge to waters of the United States fromits collection system and

e The CMOM standard pernmit condition could be |less detailed in permts for
muni ci pal sanitary sewer collection systens with an average daily flow of
| ess than 1 ngd.
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EPA bel i eves that the approach proposed today, including the CMOM
approach, the special requirenents for small collection systens, |anguage
regardi ng enforcenent protection fromoverflows that are beyond an operator’s
reasonabl e control, and the guidance on timng of inplenentation of CMOM
requi rements, adequately strikes a bal ance between concerns raised by State
representatives and the need to address the SSO problem The Agency iIs
proposing standard permit conditions, which should significantly decrease the
burdens on aut horized NPDES States to wite permt conditions, relative to
solely giving guidance to the States regarding how permt conditions shoul d be
established. At the sane tinme, EPA recognizes that this would reduce sonewhat
the flexibility of the permt witer to address site-specific circunstances,
but believes it provides needed national consistency. EPA believes such an
approach woul d not significantly constrain the flexibility of the permt
witer to address site-specific circunstances. The Agency is al so devel opi ng
a toolbox of itens to help nmunicipalities and States inplenment requirements in
an effective and cost-efficient nanner (see section I1.C).

Tribes. Regarding consultation with Tribal Governnents, EPA discussed the
proposed rule with the Tribal Operations Caucus on a conference call on
Novermber 9, 1999. The Tribal Operations Caucus consists of 20 Tribes which
represent the 565 recognized Tribes. |In addition to the conference call, EPA
provi ded copi es of decision nenbs and draft regulatory |anguage related to the
proposed rul enaking for review and transnittal to all of the 565 recogni zed
Tribes. No oral or witten comments have been received fromthe Caucus or
i ndi vi dual Tri bes.

5. Sel ection of Least Costly, Mst Cost-Effective or Least Burdensone
Al ternative that Achieves the Objectives of the Statute

EPA consi dered a nunber of alternatives in addressing municipal sanitary
sewer collection systens. Today's proposal evolved over tine and incorporated
aspects of alternatives that responded to concerns presented by various
st akehol ders. EPA considered five alternatives. The first alternative would
be to adopt a nore prescriptive capacity, nanagenent, operation, and
mai nt enance provision. The second alternative would involve extending the
requi rements of the proposed rule to privately owed satellite collection
systens. The third alternative would be to change the technol ogy-based
standard for discharges fromsanitary sewers fromsecondary treatnent to best
avai | abl e technol ogy economi cally achi evabl e (BAT)/ best practicable contro
technol ogy currently available (BCT). The fourth alternative is a no action
alternative. The fifth alternative is the proposed approach.

The Agency conpared the estinmated annual range of costs inposed under
today’s proposal to the other major alternatives considered. The cost of
today’ s proposal is estimated to range from$93.5 nmillion to $126.5 mllion
annually. Alternatives one and two generally involved higher regul atory costs
and therefore were not selected. Alternative three would provide savings of
$126 m|lion per year. However, the approach may for sone municipalities
result a relaxation in regulatory standards that results in nore discharges at
treatnent levels that are | ess than established in the secondary treatnent
regul ations or to delays in reneidal action to address existing SSCs. For
t hese reasons, EPA believes the chosen alternative is nore appropriate than
alternative three. 1In the case of the No Action Alternative, the Agency
determ ned that such an alternative would not nmeet the goals of today’s
proposal in addressing SSOs, inproving system nanagenent and clarifying
existing regul ations. A detailed analysis of these alternatives is included in
t he Economi c Anal ysis that acconpani es today’'s proposal

Today’'s proposal reflects input froma nunber of State and munici pa
governnments. It satisfies the requirenment under UMRA that the Agency consider
a nunber of regulatory alternatives and adopt "the |east costly, nobst cost-
effective, or least burdensone alternative that neets the objectives of the
statute." EPA has selected the |least costly alternative which neets the
Agency’s interpretation of the Clean Water Act. A cost conparison shows that
alternatives one and two are substantially nore costly ($278 mllion to $1.1
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billion) than the approach proposed. The Agency believes that alternatives
three and four would not neet the objectives of the Cl ean Water Act.

Smal | Governnent Consultation: In developing this rule, EPA consulted
with small governments pursuant to its plan established under section 203 of
the UVRA to address inpacts of regulatory requirenents in the rule that m ght
significantly or uniquely affect small governnents. |In addition to the
consultation with small governnment representatives on the SSO subcommittee, as
described in section VIII.C. 4, in the spring of 1999 EPA identified a nunber
of potential participants for a Small Government Qutreach Group related to the
proposed SSO rule. Twenty-one individuals, representing communities from
across the country, wth popul ati ons of 50,000 or less were invited to
participate; fourteen accepted. EPA held eight conference calls with the

group between July and Novenber 1999. The primary concerns raised by
participants to the Small Governnent Qutreach G oup were:
a. In general, the principles behind the CMOM provisions are good basic

gui del i nes. However, a nunber of the representatives on the outreach group
rai sed concerns regardi ng the amount of paperwork associated with the draft
CMOM provi sions. Sone commentors reconmended that paperwork and

adm ni strative requirenents associ ated with CMOM progranms should only be
requi red of governnents that currently do not have well perform ng systens.
Sone felt that small governnments who are currently undertaking aggressive
prograns do not have resources to add new staff for new programrequirenents.
These conmentors thought existing staff would have to be pulled off current
day-to-day responsibilities in order to conply with the draft CMOM permit
provision, resulting in |less effective nunicipal progranms. Mst nunicipa
representatives supporting this view thought the test for a well performng
system should be "no SSCs" within the preceding few years. Ohers felt that
even wel | -operated coll ection systens may experience periodic SSCGs and that a
"no SSO' test would be unrealistic.

b. Sone small governnment representatives indicated that sone of the |anguage
of the draft permt provisions should be clarified and not open to enforcenent
di scretion. They were concerned about the potential for inconsistent
application. Specific concerns focused on the follow ng issues:

> How a small nunicipality can identify CMOM program el enents that
are "appropriate and applicabl e”;

> The capability of small nunicipalities to identify adequate
capacity to convey peak fl ows;

> Carifying how "adequately enlarging" treatment systens would be

seen as an exanple of reasonable control in the context of the
prohi bition and defense; and
> Clarifying the terns "severe natural conditions" and
alternative" in the prohibition on SSO di scharges.
c. The CMOM program shoul d be phased in over a m ninumof three years.
d. The CMOM provisions identified in the rule should be considered as
gui del i nes rather than specific mandatory requirenments.
e. Sone small governnment representatives were concerned that the draft
prohi bition provision could be interpreted by EPA officials as being nore
stringent than what sone States required. Uncertainty was a particul ar
concern for municipalities working under a State enforcenent order because EPA
can require retrofits to system expansi ons that have been recently conpl eted
or are underway. Ohers felt that the vague | anguage in the draft approach
woul d create uncertainty in future negotiations with States on design
requirements for their collection system
f. Gven the unpredictable nature of SSO events, the real health and

all feasible

environmental benefits fromtrying to elimnate all SSCs are small in
comparison to the costs of conpliance
g. Minicipal dollars for addressing water quality issues are limted. It is

not clear froma water quality or regulatory perspective that nunicipalities
shoul d give SSO control a higher priority than areas such as storm water
treatnent plant inprovenments, or conpliance with TMDLs. \Watershed approaches
or unifying wet weather requirenents may provide a better basis for
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establishing priorities.

As a result of EPA's discussions with the SSO Subconm ttee and the Snmall
Gover nnent Qutreach G oup, the Agency added two provisions to the proposal to
specifically address the needs of small communities:
$ Acollection systemwith an average daily flow of less than 2.5 nillion

gal l ons per day (ngd) would not be required to develop a witten CMOM

program summary or a CMOM program audit until it experiences an SSO

di scharge to waters of the United States fromits collection system An

average daily flow of 2.5 ngd is roughly equivalent to a residential

servi ce popul ation of about 25,000 peopl e.
$ The CMOM standard pernmit condition could be |less detailed in permts for

muni ci pal sanitary sewer collection systens with an average daily fl ow of

|l ess than 1 ngd. An average daily flow of 1 ngd is roughly equivalent to

a residential service popul ati on of about 10,000 people.

D. Executive Order 13132

Executive Order 13132, entitled "Federalisn (64 FR 43255, August 10,
1999), requires EPA to devel op an accountabl e process to ensure "neani ngfu
and tinely input by State and local officials in the devel opnment of regul atory
policies that have federalisminplications.” "Policies that have federalism
inplications" are defined in the Executive Order to include regul ations that
have "substantial direct effects on the States, on the relationship between
t he national governnment and the States, or on the distribution of power and
responsi bilities anong the various |evels of governnent."

Under Executive Order 13132, EPA nmay not issue a regulation that has
federalisminplications, that inposes substantial direct conpliance costs, and
that is not required by statute, unless the Federal governnent provides the
funds necessary to pay the direct conpliance costs incurred by State and | oca
governnments, or EPA consults with State and local officials early in the
process of devel oping the proposed regul ati on.

EPA has concl uded that this proposed rule may have federalisminplications
because it may inpose substantial direct conpliance costs on State and | oca
governnments, and the Federal governnent will not provide the funds necessary
to pay those costs. As discussed in section IV.C., the proposed rule contains
a Federal mandate that may result in the expenditure by State, |ocal and
tribal governments, in the aggregate, of $100 nmillion or nmore in a year and
t he Federal governnent will not provide the funds necessary to pay those
costs. Accordingly, EPA provides the follow ng federalismsummary inpact
statenent (FSIS) as required by section 6(b) of Executive Order 13132.

EPA consulted with State and local officials early in the process of
devel opi ng the proposed regulation to permt themto have neaningful and
timely input into its devel opnment.

1. Description of the Extent of the Agency's Prior Consultation with State and
Local CGovernnents

Today’ s proposal has been devel oped in conjunction with consultation
activities that provided public input on potential approaches, including input
froma Subcomrittee to a Federal Advisory Comittee, a small government
outreach group, and representatives of authorized NPDES State prograns.
Section VIII.C of this preanble discusses EPA's outreach efforts under the
Unfunded Mandates Reform Act, including consultation with State and | oca
el ected of ficials.

Bet ween 1994 and 1999, the SSO Subcommittee met 12 tines to provide input
on how best to neet the SSO policy challenge. The SSO Subcommittee conprised
representatives froma bal anced group of stakehol ders. Stakehol der
organi zations represented on the SSO Subcomm ttee included organizations
representing local elected officials (National Association of Counties,

Nati onal Association of Towns and Townshi ps, and National League of Cities).

It also included representatives of local officials, some of whomare

appoi nted by elected officials (American Public Wrks Association, Association
of Metropolitan Sewerage Agencies, Association of State and Interstate Water
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Pol l'ution Control Admnistrators, and the national Association of Attorneys
Ceneral ).

In the spring of 1999, EPA identified a nunber of potential participants
for a Small Governnment Qutreach Group related to the proposed SSO rul e
Twent y-one individuals, representing comunities fromacross the country, with
popul ati ons of 50,000 or less were invited to participate; fourteen accepted.
EPA hel d eight conference calls with the group between July and Novenber 1999.

Representatives from 13 authorized NPDES State prograns participated in an
Agency work group that provided i nput on SSO i ssues to the Agency from 1994 to
Cct ober 1999. As part of that input, the Agency work group reviewed draft
regul atory proposals.

EPA distributed witten materials describing the approach supported by the
SSO Subconmittee at the National Conference of State Legislatures (NCSL)
annual neeting in May 2000. The materials descri bed how nmenbers of NCSL could
provi de conments on the approach to EPA.

For rules that the Agency determ nes nay have federalisminplications, EPA
has commtted to consulting with the National Association of Towns and
Townshi ps, the Country Executives of Anerica, as well as with the seven
national organi zations often referred to as the "Big 7" and their nationa
chairperson. The Big 7 is conprised of the National Governor’'s Association,
Nati onal Conference of State Legislatures, U S. Conference of Mayors, Nationa
League of Cities, Council of State Governnents, International Cty/County
Management Associ ation, and National Association of Counties, These nine
organi zations offer the |argest constituencies of elected and seni or appointed
officials in state and | ocal governnent and are considered "representative
national organi zations" for purposes of the E.O 13132. As noted above, three
organi zations (National Association of Counties, National Association of Towns
and Townshi ps, and National League of Cities), were represented on the SSO
Subconmmi ttee, and EPA consulted directly with the National Conference of State
Legi slatures. During the public comment period, EPA will consult with the five

remai ni ng organi zations. Consultation with these organizations will be in
addition to consultations between EPA and individual state and | oca
officials. During these consultations, EPA will answer any questions regarding

what the proposed rule would acconplish if pronulgated, the rule’'s
quantitative and qualitative costs and benefits, and flexibility to
accommodat e | ocal conditions or circunstances, and the effect on existing
State and local authorities. EPA will also solicit input fromState and | oca
officials regardi ng any concerns they may have and potential ways of

addr essi ng those concerns.

2. Summary of the Nature of State and Local Governnent Concerns
Over the course of the twelve nmeetings held by the SSO Subconmittee,

partici pants di scussed a nunber of issues pertaining to the need for nationa

clarity and consistency in the way NPDES requirenents apply to SSCs.
Representati ves of munici pal organi zations, including |ocal elected

officials, raised the foll owi ng concerns:

$ The legal liability for SSO di scharges that would be consi dered beyond the
reasonabl e control of an operator/pernittee. These representatives noted
that they believed different NPDES authorities were interpreting the
applicability of the bypass and upset provisions (at 40 CFR 122.41(m and
(n), respectively), inconsistently to SSCs.

$ Different treatnment standards had been used to either issue permits for or
di sal l ow i nfrequent discharges from peak excess flow treatnent facilities.

$ Geater clarity and consistency would hel p ensure that enforcement actions
under the CWA were consistent with engineering realities and the health
and environmental risks of SSCs.
Representatives of small conmunities raised the foll owi ng concerns:

$ Paperwork and administrative requirenents associated with the CMOM
prograns should only be required of governnents that do not have well
perform ng systens
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Permt provisions should have clear requirenents and not be open to
enforcenment discretion
The prohibition provision could be interpreted by EPA officials as being
nmore stringent than what sone States required. Minicipalities working
under a State enforcenment order could be required to retrofit system
expansi ons that have been recently conpleted or are underway
$ G ven the unpredictable nature of SSO events, the real health and
envi ronmental benefits fromtrying to elimnate all SSOs are small in
conpari son to the costs of conpliance
Representatives of authorized NPDES States al so participated on the SSO
Subconmi ttee and rai sed a nunber of concerns:

Whet her States would be given flexibility to use their existing

requirements in lieu of the proposed requirenments

That the | evel of detail in EPA's draft regulations may limt flexibility

in how the proposed requirement woul d be appli ed;

Tim ng i ssues associated with initial inplenmentation of the proposed

requirements;

The extent of reporting that would be required under the proposed

regul ati on; and

$ \hether the approach sufficiently targeted priority municipalities.
Several States supported the general concepts behind the approach and

elements to the draft provisions. Several States raised concerns that the

draft capacity, managenent, operation and mai ntenance (CMOVM) provision may be

beyond the capability of nost smaller nmunicipalities. Several suggested that

EPA consi der targeting these requirenents to nunicipalities with identified

problens. One State indicated that the approach may damage its relationship

with nmunicipal permttees, which could in turn cause negative inpacts in

i mpl erenti ng environnental prograns.

©n B B ®

3. Summary of the Agency’s Position Supporting the Need to Issue the
Regul ati on.

SSCs result in releases of raw sewage that can create serious health and
environnmental risks. Wth today’'s proposal, EPA is responding to President
Cinton's May 29, 1999, directive to: "lnprove protection of public health at
our Nation's beaches by devel oping, within one year, a strong nationa
regul ation to prevent the over 40,000 annual sanitary sewer overflows from
contam nating our nation’s beaches and jeopardi zing the health of our nation's
famlies." The proposed franmework woul d protect public health and provide
information to communities about health risks and water quality problens
caused by SSCs. The current poor performance of the nation’s nunicipa
sanitary sewer collection systens Indicates a need to increase regul atory
oversight in order to protect and enhance the nation’s collection system
infrastructure. The sewer collection systemtypically represents one of the
| argest infrastructure assets in a community.

4. Extent to Which the Oficials’ Concerns Have Been Met

The Agency believes that the proposed approach satisfactorily addresses
the mpjority of concerns raised by the SSO Subconmittee, as well as nunicipa
el ected officials and other State and | ocal governnent stakehol ders and sone
of their representative national organizations

In Cctober, 1999, the SSO Subconmittee unani nously supported, when taken
as a whol e and recogni zing that they are interdependent, basic principles in a
draft approach for clarifying and establishing NPDES permt requirenents for
nmuni ci pal sanitary sewer collection systens. The attached proposed rul emaki ng
is consistent with the principles unani nously supported by the SSO
Subcommittee. The State and | ocal representatives on the SSO Subconmittee,
t hrough their support of the basic principles, denobnstrated their acceptance
of the proposal as addressing their concerns as much as possi bl e.

Two provisions of today' s proposal specifically address concerns raised by
representatives of small communities:

150



$ Acollection systemwith an average daily flow of less than 2.5 nillion
gall ons per day (ngd) would not be required to develop a witten CMOM
program summary or a CMOM program audit until it experiences an SSO

di scharge to waters of the United States fromits collection system and
$ The CMOM standard pernit condition could be |less detailed in permts for

muni ci pal sanitary sewer collection systens with an average daily fl ow of

| ess than 1 ngpd.

EPA bel i eves that the approach proposed today, including the CMOM
approach, the special requirenents for small collection systens, |anguage
regardi ng enforcement protection fromoverflows that are beyond an operator’s
reasonabl e control, and the guidance on timng of inplenentation of CMOM
requi rements, adequately strikes a bal ance between concerns raised by State
representatives and the need to address the SSO problem The Agency iIs
proposing standard permit conditions, which should significantly decrease the
burdens on authorized NPDES States to wite permt conditions, relative to
solely giving guidance to the States regarding how permt conditions shoul d be
established. At the sane tinme, EPA recognizes that this would reduce sonewhat
the flexibility of the permt witer to address site-specific circunstances,
but believes it provides needed national consistency. EPA believes such an
approach woul d not significantly constrain the flexibility of the permt
witer to address site-specific circunstances. The Agency is al so devel opi ng
a toolbox of itens to help nmunicipalities and States inplenment requirements in
an effective and cost-efficient nanner (see section I1.C).

In the spirit of Executive Order 13132, and consistent with EPA policy to
pronote conmuni cations between EPA and State and | ocal governnents, EPA
specifically solicits comment on this proposed rule from State and | oca
officials.

In the spirit of Executive Order 13132, and consistent with EPA policy to
pronote conmuni cations between EPA and State and | ocal governnents, EPA
specifically solicits coment on this proposed rule from State and | oca
officials.

E. Executive Order 12898: "Federal Actions to Address Environmental Justice in
Mnority Populations and Low | ncone Popul ati ons"

The requirements of the Environnental Justice Executive Order are that
"EPA will... reviewthe environnental effects of major Federal actions
significantly affecting the quality of the human environnent. For such
actions, EPA reviewers will focus on the spatial distribution of human heal th,
soci al and econom c effects to ensure that agency deci sionnakers are aware of
the extent to which those inpacts fall disproportionately on covered
communities." EPA has determined that this rul emaking is economcally
significant. However, the Agency does not believe this rulenmaking will have a
di sproportionate effect on mnority or |ow income communities. The proposed
regul ation will reduce the negative affects of sanitary sewer overflows in al
nmuni ci palities which will benefit all of society, including mnority
comuni ties.

F. Requlatory Flexibility Act (RFA), as anended by the Small Business
Requl atory Enforcenent Fairness Act of 1996 (SBREFA), 5 USC 601 et seq

The RFA generally requires an agency to prepare a regulatory flexibility
anal ysis of any rule subject to notice and conment rul emaki ng requirenents
under the Administrative Procedure Act or any other statute, unless the agency
certifies that the rule will not have a significant econonmic inpact on a
substantial number of small entities. Small entities include snal
busi nesses, snall organi zations, and small governnental jurisdictions.

For purposes of assessing the inpact of today' s proposed rule on snal
entities, small entity is defined as: (1) a small business, based on SBA size
standards; (2) a small governnental jurisdiction that is a governnent of a
city, county, town, school district, or special district with a popul ation of
| ess than 50,000; and (3) a small organization that is any not-for-profit
enterprise which is independently owned and operated and Is not domnant in
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its field.
After considering the economic inpacts of today’s proposed rule on small

entities, EPA certifies that this action will not have a significant economc
i npact on a substantial nunber of small entities. EPA has determ ned that
this proposal will only regulate governmental jurisdictions. 1In addition, EPA

has determ ned that only 927, fewer than five percent of the potentially
affected small governments (i.e., municipalities), are expected to experience
annual costs of nore than 0.5 percent of revenues. No snall governnenta
jurisdictions are expected to bear annual costs greater than one percent of
revenues.

For purposes of evaluating the econom c inpact of this rule on snal
governnmental jurisdictions, EPA used a "revenue test." This conpared annual
conpliance costs w th annual governnent revenues obtained fromthe 1992 Census
of Governnents, using State-specific estimtes of annual revenue per capita
for municipalities in three popul ation size categories (fewer than 10, 000,

10, 000B25, 000, and 25, 000B50, 000) .

EPA estimates that there are about 19,000 rmunicipalities that would be
regul ated by the SSO proposed rule, of which 18,595 are small muni ci pal
entities. EPA estinmates that in no case would conpliance costs exceed one
percent of annual revenues. A sensitivity analysis estimates that only five
percent of regulated small municipalities may experience cost greater than 0.5
percent but |ess than one percent of annual revenues. EPA concluded that this
does not represent a significant econom c inpact on a substantial number of
smal | entities.

Al though this proposed rule will not have a significant econonmic inpact on
a substantial nunber of small entities, EPA nonetheless has tried to reduce
the inpact of this rule on very small entities by offering targeted
flexibility. O potentially regulated municipalities, 16,359 or 86 percent
have popul ations of |ess than 10,000. EPA has proposed options for
flexibility for these very snmall nmunicipalities in neeting certain proposed
requi rements. Most significantly, these nmunicipalities would not need to file
annual reports on their systens or performsystens audits, unless they have
experienced an SSO di scharge during their permt term In addition, EPA
engaged in outreach with potentially regulated small governments as described
in Section C, UMVRA

EPA continues to concerned about the potential inpacts of the proposed
rule on small entities and wel comes coments on issues related to such
i mpacts.

G National Technology Transfer and Advancenment Act

Section 12(d) of the National Technol ogy Transfer and Advancenent Act of
1995 (" NTTAA"), Pub L. No. 104-113, § 12(d) (15 U S.C. 272 note) directs EPA
to use voluntary consensus standards in its regulatory activities unless to do
so woul d be inconsistent with applicable |aw or otherw se inpractical.
Vol untary consensus standards are technical standards (e.g., nmaterials
specifications, test methods, sanpling procedures, and business practices)
that are devel oped or adopted by voluntary consensus standards bodi es. The
NTTAA directs EPA to provide Congress, through OVB, explanations when the
Agency decides not to use avail able and applicabl e voluntary consensus
st andar ds.

Thi s proposed rul emaki ng woul d not require the use of specific technica
standards. Today’'s preanbl e does refer, however, to certain technica
st andards devel oped by a variety of consensus standards organi zations that
nmuni cipalities mght find helpful or illustrative in devel opi ng and
i npl ementing certain provisions of the proposal. Table 15 in section IlI.N of
this preanble lists, for reference purposes, ngjor industry technica
references, including manual s of practice and handbooks for sewer design
operation, and nai nt enance.

EPA wel comes comments on this aspect of the proposed rul enaking and
specifically, invites the public to identify other potentially-applicable
vol untary consensus standards and to conment on whet her and how t he proposed
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rul e should "use" or otherwi se rely on technical standards.
H. Executive Order 13045

Executive Order 13045 C "Protection of Children from Environmental Health
Ri sks and Safety Ri sks" (62 F.R 19885, April 23, 1997) C applies to any rule
that: (1) is determined to be "economcally significant" as defined under E. O
12866, and (2) concerns an environnmental health or safety risk that EPA has
reason to believe may have a disproportionate effect on children. |If the
regul atory action neets both criteria, the Agency nmust eval uate the
environnmental health or safety effects of the planned rule on children, and
expl ain why the planned regulation is preferable to other potentially
effective and reasonably feasible alternatives considered by the Agency.

This proposed rule is not subject to E.O 13045 because the Agency does
not have reason to believe that it concerns an environnmental health or safety
risk that may have a disproportionate effect on children. The proposal would
expand the scope of the existing NPDES permtting programto require
nmuni ci pal | y-owned sanitary sewer systems to inprove operation of systens
resulting in a reduction of sanitary sewer overflows. To the extent that the
proposal does address a health problemthat may affect children, expanding the
scope of the permitting program woul d have a correspondi ng benefit to children
to protect themfrom such problens.

|. Executive Order 13084

Under Executive Order 13084, EPA may not issue a regulation that is not
required by statute, that significantly or uniquely affects the commnities of
I ndi an Tri bal governnents, and that inposes substantial direct conpliance
costs on those communities, unless the Federal government provides the funds
necessary to pay the direct conpliance costs incurred by the Triba
governnments, or EPA consults with those governnents. |f EPA conplies by
consul ting, Executive Order 13084 requires EPA to provide to the Ofice of
Management and Budget, in a separately identified section of the preanble to
the rule, a description of the extent of EPA's prior consultation with
representatives of affected Tribal governments, a summary of the nature of
their concerns, and a statenment supporting the need to issue the regulation.
In addition, Executive Order 13084 requires EPA to devel op an effective
process permtting elected officials and other representatives of Indian
Tri bal governnments "to provide neaningful and tinely input in the devel oprment
of regulatory policies on matters that significantly or uniquely affect their
comunities.”

Today’'s rule woul d not significantly or uniquely affect the communities of
I ndi an Tribal governnents. Even though the Agency is not required to address
Tri bes under the Regulatory Flexibility Act, EPA used a sinilar revenue test
and anal ysis as was used for nunicipalities under the RFA to assess the
i npact of the rule on communities of Tribal governnents and determ ned that
Tri bal governments would not be significantly affected. O the 102
reservations potentially affected by the rule, only five woul d be expected to
experience econom c inpacts slightly greater than one percent of cost over
revenue. In addition, the rule would not have a uni que inpact on the
communi ties of Tribal governnments because they are treated the sane as
nmuni ci pal governnents covered by this rule. Accordingly, the requirenents of
section 3(b) of Executive Order 13084 do not apply to this rule.
Neverthel ess, EPA tried to consult with Tribal governments as outlined in
section VI11.C. of the Unfunded Mandates Reform Act.

J. Plain Language Directive

Executive Order 12866 and the President’s nmenorandum of June 1, 1998,
require each agency to wite all rules in plain | anguage. W invite your
comments on how to make this proposed rul e easier to understand. For exanpl e:
$ Have we organized the nmaterial to suit your needs?
$ Are the requirenments of the rule clearly stated?
$ Does the rule contain technical |anguage or jargon that isn't clear?
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Wuld a different format (grouping and order of sections, use of headings,
par agr aphi ng) make the rule easier to understand?

Woul d nore (but shorter) sections be better?

Could we inmprove the clarity by adding tables, lists, or diagrans?

VWhat el se could we do to make the rule easier to understand?

@Ry »

Li st of Subjects

40 CFR Part 9
Envi ronnental protection. Reporting and recordkeeping requirenents.

40 CFR Part 122

Adm nistrative practice and procedure. Confidential business information
Envi ronnental protection. Reporting and recordkeeping requirenents. Wste
treatnent and disposal. Water pollution control.

40 CFR Part 123

Adm nistrative practice and procedure. Confidential business information
Envi ronnental protection. Reporting and recordkeeping requirenents. Wste
treatnment and disposal. Water pollution control.

Authority: Clean Water Act, 33 U S.C. 1251 et seq
Nati onal Pollutant Discharge Elimnation System (NPDES) Pernit Requirenents

for Municipal Sanitary Sewer Collection Systens, Minicipal Satellite
Col l ection Systens, and Sanitary Sewer Overflows (Page 402 of 426)

Dat ed: 01/04/00

/sl

Carol M Browner,
Admi ni strator.
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PART 122--EPA ADM NI STERED PERM T PROGRAMS; THE NATI ONAL POLLUTANT DI SCHARGE
ELI M NATI ON SYSTEM

1. The authority citation for part 122 continues to read as foll ows:
Authority: The C ean Water Act, 33 U.S.C. 1251 et seaq.

2. Add § 122.38 to subpart B to read as foll ows:

§ 122.38
(a)

(2)

(b)

(1)
(2)

(3)

(c)

(2)

Muni ci pal Satellite Collection Systems (applicable to State

prograns, see § 123.25)

NPDES Jurisdiction. (1) A permt nust establish, at a m ni num

standard permt conditions at 40 CFR 122.41 and 122. 42, which

apply to municipal satellite collection systens that convey

nmuni ci pal sewage or industrial waste to a POTWtreatnment facility,

which 1n turn discharges pursuant to an NPDES permt.

The Director of the NPDES authority nust either

(i) | ssue a permt to the owner or operator of the nunicipa
satellite collection systemthat requires the inplenentation
of standard pernit conditions throughout the nunicipa
satellite collection system or

(ii) \Where the operator of the POTWtreatnent facility has
adequate legal authority, issue a pernmt to the operator of
the POTWtreatnment facility which receives wastewater from
the nunicipal satellite collection systemthat requires
i npl ementation of the standard pernmit conditions throughout
the nunicipal satellite collection system

Definition of Minicipal Satellite Collection System Minicipa

Satellite Collection Systemmeans any device or systemthat neets

each of the following criteria:

Is owned or operated by a "State" or "municipality" as these two

terns are defined at § 122.2;

I's used to convey munici pal sewage or industrial waste to a POTW

treatnent facility that has an NPDES permit or is required to

apply for a permt under 8§ 122.21(a); and

The owner or operator is not the owner or operator of the POTW

treatnent facility that has an NPDES permit or has applied for an

NPDES permt.

Permit Applications. (1) Wich Owmers or Operators of Minici pal

Satellite Collection Systens Must Subnit an NPDES Permit

Application?

(1) All owners or operators of a municipal satellite collection
system nmust subnmit an NPDES permt application unless the
NPDES permt for the POTWtreatnment facility that receives
wast ewat er fromthe nunicipal satellite collection system
i ncl udes NPDES permt conditions that apply within the
nmuni ci pal satellite collection system

(ii) \Where the NPDES pernmit for the municipal collection system
that receives wastewater fromthe nmunicipal satellite
coll ection systemrequires the inplementation of permt
condi ti ons throughout the municipal satellite collection
system the Director may require the owner or operator of
the nunicipal satellite collection systemto subnmit a permt
application on a case-by-case basis.

What are the Deadlines for Submitting Applications? Were an

owner or operator of a municipal satellite collection system nust

submt an application under paragraph (c)(1) of this section, the

application nust be submtted by the foll ow ng dates:

(1) If on [date 2 years from publication of final rule], a
permt application for the treatnent facility that receives
flows fromthe nunicipal satellite collection system has
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been submitted to the NPDES authority and is currently
pendi ng, the owner or operator of the runicipal satellite
coll ection system nmust submt a permt application by [date
3 years fromdate of publication of final rule];

(ii) If on [date 2 years frompublication of final rule], a
permt application for the treatnent facility that receives
flows froma municipal satellite collection systemis not
pendi ng, then the owner or operator of the nunicipa
satellite collection systemnust submt a pernmt application
by the date that the treatnent facility is required to
submt its next permt application;

(iii) Where a nunicipal satellite collection systemthat does not
have NPDES permit coverage experiences a sanitary sewer
overflow that discharges to waters of the United States, the
owner or operator of the nunicipal satellite collection
system nust submit a permt application within 180 days of
t he di scharge; and

(iv) Wiere the Director requires the owner or operator of the
nmuni ci pal satellite collection systemto submt a permt
application on a case-by-case basis, the owner or operator
of the nmunicipal satellite collection systemnust submt a
permt application within 180 days of notification by the
Director, unless the Director grants permission for a later
date (except the Director shall not grant perm ssion for a
subm ssion |later than the expiration date of the existing
permt).

(3) Application requirenents. Any owner or operator or proposed owner
or operator of a nunicipal sanitary sewer collection systemthat
is required to submit an application under paragraph (c)(1) of
this section nust submit the information required under §
122.21(j) on a Form 2A except for the follow ng regul atory
provi sions: 8§122.21(j)(1)(viii)(B), (1)(viii)(CQ, (1)(viii)(E)
(2) (i), ((iii), (3(iii), (4), (5, (6) and (7).

3. Section 122.41 is anended by adding a phrase to paragraph
phrase to paragraph (e), adding a phrase to paragraph (I)
paragraph (1)(7), as follows: revising paragraph (1)(6) b
to the beginning of the paragraph, by revising paragraph
foll ows:

§ 122.41 Conditions applicable to all permits (applicable to State prograns,

see § 123.25)

* * *

(d), adding a
6), and revising
addi ng a phrase

(
y
(1)(7) to read as

* *

(d) Duty to mtigate. Except for sanitary sewer overfl ows addressed
in 8§ 122.42(e), * * *

(e) Proper operation and mai ntenance. Except for municipal sanitary
sewer collection systens addressed in 8§ 122.42(e), * * *

* * * * *

(|) * * *

(6) Twenty-four hour reporting (i) Except for overflows from

muni ci pal sanitary sewer collection systens addressed in
8§122.42(g), * * *
(7) O her _nonconpliance. The pernittee shall report all instances of
nonconpl i ance not reported under paragraphs (1)(4), (5), and (6)
of this section and for nunicipal sanitary sewer collection
systens, 8§ 122.42(g), at the tine nonitoring reports are
subm tted. The reports shall contain the information listed in
paragraph (1)(6) of this section.
*
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4. Section 122.42 is amended by addi ng paragraphs (e), (f) and (g) to read as
fol |l ows:

§ 122.42 Additional conditions applicable to specified categories of NPDES

permits (applicable to State NPDES prograns, see § 123.25)

* * * * *

(e) Muni ci pal Sanitary Sewer Systens - Capacity, Managenent, Operation
and Mai ntenance Prograns. (1) General Standards. You, the
permttee, nust:

(i) Properly nmanage, operate and nmintain, at all tines, al
parts of the collection systemthat you own or over which
you have operational control;

(ii) Provide adequate capacity to convey base flows and peak
flows for all parts of the collection systemyou own or over
whi ch you have operational control

(iii) Take all feasible steps to stop, and mitigate the inpact of,
sanitary sewer overflows in portions of the collection
system you own or over which you have operational control

(iv) Provide notification to parties with a reasonable potentia
for exposure to pollutants associated with the overfl ow
event; and

(v) Develop a witten sumary of your CMOM program and nake it,
and the audit under paragraph (e)(2)(ix) of this section,
avai l able to any nenber of the public upon request.

(2) Conmponents of CMOM Program You rust devel op and i npl enent a
capacity, managenent, operation and nai ntenance (CMOM programto
comply with paragraph (e)(1) of this section. |If you believe that
any elenment of this section is not appropriate or applicable for
your CMOM program your program does not need to address it, but
your witten summary nust explain why that elenment is not
applicable. The Director will consider the quality of the CMOM
program its inplenentation and effectiveness in any rel evant
enforcenment action, including but not limted to any enforcenent
action for violation of the prohibition of any nunicipal sanitary
sewer system di scharges described at paragraph (f) of this
secti on. The program nust include the follow ng conmponents, with
t he exception of non-applicabl e conponents as di scussed above:

(i) Goals.  You nust specifically identify the najor goals of
your CMOM program consistent with the general standards
identified above.

(ii) Oganization. You nust identify:

(A Admi ni strative and mai ntenance positions responsible
for inplementing neasures in your CMOM program
including lines of authority by organi zation chart or
simlar docunent; and

(B) The chain of conmunication for reporting SSOCs under
paragraph (g) of this section fromreceipt of a
conplaint or other information to the person
responsible for reporting to the NPDES authority, or
wher e necessary, the public.

(iii) Legal Authority. You mnust include |egal authority, through
sewer use ordinances, service agreenents or other legally
bi ndi ng docunents, to:

(A Control infiltration and connections frominflow
sour ces;

(B) Require that sewers and connections be properly
desi gned and constructed;

(O Ensure proper installation, testing, and inspection of
new and rehabilitated sewers (such as new or
rehabilitated collector sewers and new or
rehabilitated service laterals);

(D) Address flows from nunicipal satellite collection
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(iv)

(v)

(vi)

(vii)

(B)

systens; and

| mpl ement the general and specific prohibitions of the
national pretreatnment programthat you are subject to
under 40 CFR 403.5.

Measures and Activities. Your CMOM program nust address the

following elements that are appropriate and applicable to
your system and identify the person or position in your
organi zation responsi ble for each el enent:

(D)
(B)

(F)

(G
(H

Provi de adequat e mai ntenance facilities and equi pnent;
Mai nt enance of a map of the collection system
Managenment of information and use of tinely, relevant
information to establish and prioritize appropriate
CMOM activities (such as the inmediate elimnation of
dry weather overflows or overflows into sensitive

wat ers such as public drinking water supplies and
their source waters, sw mrng beaches and waters where
swi mm ng occurs, shellfish beds, designated

Qut st andi ng National Resource Waters, National Marine
Sanctuaries, waters within Federal, State, or |ocal
parks, and water containing threatened or endangered
species or their habitat), and identify and illustrate
trends in overflows, such as frequency and vol une;
Routi ne preventive operation and nai nt enance
activities;

A programto assess the current capacity of the
collection systemand treatnent facilities which you
own or over which you have operational control
Identification and prioritization of structura
deficiencies and identification and inplenmentation of
short-termand |long-termrehabilitation actions to
addr ess each defi ci ency;

Appropriate training on a regular basis; and

Equi pment and repl acenent parts inventories including
identification of critical replacenment parts.

Desi gn _and Performance Provisions. You nust establish:

(A)

(B)

Requi renents and standards for the installation of new
sewers, punps and ot her appurtenances; and
rehabilitation and repair projects; and

Procedures and specifications for inspecting and
testing the installation of new sewers, punps, and

ot her appurtenances and for rehabilitation and repair
proj ects.

Moni toring, Masurenent, and Program Mdifications You

nmust :

(A)

(B)
(O

Moni tor the inplementati on and, where appropriate,
neasure the effectiveness of each el ement of your CMOM
pr ogr am

Updat e program el enents as appropri ate based on
nonitoring or perfornmance eval uations; and

Modi fy the sumary of your CMOM program as
appropriate to keep it updated and accurate.

Overfl ow Energency Response Plan.  You nust devel op and

i npl ement an overfl ow energency response plan that
identifies neasures to protect public health and the
environment . The plan rmust include nmechani sns to:

(A
(B)

Ensure that you are nade aware of all overflows (to
t he greatest extent possible);

Ensure that overflows (including those that do not
di scharge to waters of the U.S.) are appropriately
responded to, including ensuring that reports of
overflows are immedi ately di spatched to appropriate
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(3)

(4)

personnel for investigation and appropriate response;
(O Ensure appropriate i mediate notification to the
public, health agencies, other inpacted entities
(e.g., water suppliers) and the NPDES authority
pursuant to paragraph (g) of this section. The CMOM
program shoul d identify the public health and ot her
officials who will receive inmediate notification;
(D) Ensure that appropriate personnel are aware of and
follow the plan and are appropriately trained; and
(E) Provi de emer gency operati ons.

(viii) System Eval uation and Capacity Assurance Plan You
must prepare and inplenment a plan for system
eval uation and capacity assurance if peak flow
conditions are contributing to an SSO di scharge or to
nonconpl i ance at a treatnment plant unless you have
al ready taken steps to correct the hydraulic
deficiency or the discharge neets the criteria of
paragraph (f)(2) of this section. At a mnimmthe
pl an must i ncl ude:

(A Eval uation. Steps to evaluate those portions of the
col l ection system which you own or over which you have
operational control which are experiencing or
contributing to an SSO di scharge caused by hydraulic
deficiency or to nonconpliance at a treatnment plant.
The eval uation nust provide estimates of peak flows
(including flows from SSCs that escape fromthe
systen) associated with conditions simlar to those
causi ng overfl ow events, provide estinmtes of the
capacity of key system conponents, identify hydraulic
defi ciencies (1ncluding conmponents of the systemwth
limting capacity) and identify the major sources that
contribute to the peak flows associated with overfl ow
events.

(B) Capacity Enhancenent Measures. Establish short- and
Il ong-term actions to address each hydraulic deficiency
including prioritization, alternatives analysis, and a
schedul e.

(O Pl an Updates. The plan nust be updated to describe
any significant change in proposed actions and/or
i mpl ement ati on schedul e. The plan nmust al so be
updated to reflect available information on the
per formance of neasures that have been inpl enent ed

(ix) CMOM Program Audits. As part of the NPDES permt
application, you nust conduct an audit, appropriate to the

size of the system and the nunber of overflows, and submt a

report of such audit, evaluating your CMOM and its

conpliance with this subsection, including its deficiencies
and steps to respond to them
Communi cations. - The permttee should communi cate on a regul ar
basis with interested parties on the inplenmentation and
performance of its CMOM program The comuni cati on system shoul d
allow interested parties to provide input to the permttee as the
CMOM program i s devel oped and i npl enent ed.
Smal |l Collection Systens. - The Director of the NPDES authority
may nake the follow ng nodifications when establishing the CMOM
program pernmit condition for:
(i) Muni ci pal sanitary sewer collection systens with an average
daily flow of 1.0 million gallons per day or |ess, the CMOM
permt provision may onmit the follow ng paragraphs:

(e)(2)(iii)(A) through (E); (e)(2)(iv)(A), and (e)(2)(iv)(O
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(f)

(2)

(3)

through (H) of this section. |In addition, the requirenments
in paragraph (e)(2)(v) of this section may be nodified for
muni ci palities that are not expected to have significant new
installations of sewers, punps and ot her appurtenances.

(ii) Minicipal sanitary sewer collection systens with an average
daily flow of 2.5 million gallons per day or |less, the
requirement to develop a witten sumuary of the permittee’s
CMOM plan ((e)(1)(v)) and the requirenent to conduct an
audit and prepare a witten audit report ((e)(2)(ix)) may be
omtted unless triggered by the occurrence of an SSO t hat
di scharges to waters of the United States fromthe
permttee’'s collection systemduring the termof the permt.

Muni ci pal Sanitary Sewer Systens B Prohibition of Discharges. (1)
CGeneral Prohibition. Minicipal sanitary sewer system di scharges
to waters of the United States that occur prior to a publicly
owned treatnment works (POTW treatnment facility are prohibited
The term POTWtreatnent facility neans an apparatus or device
designed to treat flows to conply with effluent linitations based
on secondary treatnment regulations or nore stringent water
qual i ty-based requirenents. Neither the bypass or the upset
provisions at §(n) and (n), respectively, apply to these

di schar ges.

Di scharges Caused by Severe Natural Conditions. - The Director

may take enforcenment action against the pernittee for a prohibited

muni ci pal sanitary sewer system di scharge caused by natura
conditions unless the pernmittee denonstrates through properly

si gned, contenporaneous operating | ogs, or other relevant evidence

t hat:

(i) The di scharge was caused by severe natural conditions (such
as hurricanes, tornados, w despread fl oodi ng, earthquakes,
tsunam s, and other simlar natural conditions);

(ii) There were no feasible alternatives to the discharge, such
as the use of auxiliary treatnent facilities, retention of
untreated wastewater, reduction of inflow and infiltration,
use of adequate backup equi prent, or an increase in the
capacity of the system This provision is not satisfied if,
in the exercise of reasonabl e engi neering judgnent, the
permttee should have installed auxiliary or additiona
coll ection system conponents, wastewater retention or
treatnent facilities, adequate back-up equi prment or should
have reduced inflow and infiltration; and

(iii) The permittee submtted a claimto the Director within 10
days of the date of the discharge that the di scharge neets
the conditions of this provision

Di scharges Caused by OGther Factors. - For discharges prohibited

by paragraph (f)(1) of this section, other than those covered

under paragraph (f)(2) of this section, the permittee may
establish an affirmati ve defense to an action brought for
nonconpl i ance with technol ogy based pernit effluent limtations if
the permttee denonstrates through properly signed,

cont enpor aneous operating |logs, or other relevant evidence that:

(i) The permittee can identify the cause of the discharge event;

(ii) The discharge was exceptional, unintentional, tenporary and
caused by factors beyond the reasonable control of the
permttee;

(iii) The discharge could not have been prevented by the exercise
of reasonabl e control, such as proper nanagenment, operation
and mai nt enance; adequate treatnent facilities or collection
systemfacilities or conponents (e.g., adequately enlarging
treatnent or collection facilities to accommbdate growth or
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(9)

adequately controlling and preventing infiltration and
i nflow); preventive nmaintenance; or installation of adequate
backup equi prent;

(iv) The permittee submtted a claimto the Director within 10
days of the date of the discharge that the discharge neets
the conditions of this provision; and

(v) The permittee took all reasonable steps to stop, and
nmtigate the inpact of, the discharge as soon as possible.

(4) Burden of Proof. |In any enforcement proceeding, the permttee has
the burden of proof to establish that the criteria in this section
have been net.

Muni ci pal Sanitary Sewer Systens - Reporting, Public Notification
and Recordkeeping. This condition establishes recordkeeping,
reporting and public notification requirenents for your rnunicipa
sanitary sewer system and sanitary sewer overflows from your
muni ci pal sanitary sewer system You do not have to report
sanitary sewer overflows under 8§ 122.41(1) if the sanitary sewer
overflows are reported under this section

(1) Definition of Sanitary Sewer Overflow A sanitary sewer overflow (SSO

is an overflow, spill, release, or diversion of wastewater froma sanitary

sewer system SSCs do not include conbined sewer overflows (CSCs) or

ot her discharges fromthe conbined portions of a conbined sewer system

SSGs i ncl ude:

(i) Overflows or releases of wastewater that reach waters of the
United States;

(ii) Overflows or releases of wastewater that do not reach waters
of the United States; and

(iii) Wastewater backups into buildings that are caused by
bl ockages or flow conditions in a sanitary sewer other than
a building lateral. WAstewater backups into buil dings
caused by a bl ockage or other nal function of a building
lateral that is privately owned is not an SSO

(2) ILmmediate Notifications and Foll ow Up Reports.  You nust provide the
following additional reports for sanitary sewer overflows (including
overflows that do not reach waters of the United States) that may

i mm nently and substantially endanger human healt h:

(i) You must imrediately notify the public, health agencies and
other affected entities (e.g., public water systens) of
overflows that may inminently and substantially endanger
human health. The notification should be in accordance with
your CMOM overfl ow enmergency response plan (see paragraph
(e)(2)(vii) of this section);

(ii) You must provide to the NPDES authority either an oral or
el ectronic report as soon as practicable within 24 hours of
the time you becone aware of the overflow The report nust
identify the location, estinmated volunme and receiving water,
if any, of the overflow, and

(iii) You must provide to the NPDES authority within 5 days of the
time you becone aware of the overflow a witten report that
cont ai ns:

(A The | ocation of the overflow,

(B) The receiving water (if there is one);

(O An estimate of the volunme of the overfl ow

(D) A description of the sewer system conponent from which
the rel ease occurred (e.g., manhol e, constructed
overfl ow pi pe, crack in pipe);

(E) The estimated date and tinme when the overfl ow began
and stopped or will be stopped

(F) The cause or suspected cause of the overflow,

(9 Steps taken or planned to reduce, elimnate, and
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prevent reoccurrence of the overflow and a schedul e of
maj or m | estones for those steps; and

(H Steps taken or planned to mtigate the inpact(s) of
the overflow and a schedul e of major mlestones for
t hose steps.

(iv) The Director may waive the witten report required by
paragraph (g)(2)(iii) of this section 122.42(g)(2)(i1i) on a
case- by- case basi s.

(3) Discharge Mnitoring Reports. You nust report sanitary sewer overfl ows
that discharge to waters of the United States on the di scharge nonitoring
report (DWVR), including the follow ng information:

(i) The total nunmber of system overflows that discharge to
waters of the United States that occurred during the
reporting period;

(ii) The nunber of locations at which sanitary sewer overfl ows
that discharge to waters of the United States occurred
during the reporting period that resulted fromflows
exceedi ng the capacity of the collection system

(iii) The nunber of sanitary sewer overflows that discharge to
waters of the United States that are unrelated to the
capacity of the collection systemthat occurred during the
reporting period; and

(iv) The nunber of locations at which sanitary sewer overfl ows
that discharge to waters of the United States that occurred
during the reporting period that are unrelated to the
capacity of the collection system

(4) Annual Report. (i) You nust prepare an annual report of all overflows
in the sewer system including overflows that do not discharge to waters of
the United States. The annual report must include the date, the | ocation
of the overflow, any potentially affected receiving water, and the
estimated volunme of the overflow The annual report nmay sunmarize

i nformation regarding overflows of |ess than approximtely 1,000 gall ons.
You nmust provide the report to the Director and provide adequate notice to
the public of the availability of the report.

(ii) Systens serving fewer than 10,000 people are not required to
prepare an annual report if all DVRs for the preceding 12
nont hs show no discharge to waters of the United States from
overfl ows.
(5) Recor dkeepi ng. You, the permttee, must maintain a record of the
following information for a period of at |least 3 years fromthe
date of the overflow or other recorded event:
(i) For each sanitary sewer overflow, including overflows that
did not discharge to waters of the United States, which
occurred in your collection systemor as a result of
conditions in a portion of the collection systemwhich you
own or over which you have operational control
(A The | ocation of the overflow and the receiving water
if any;

(B) An estinmate of the volune of the overflow

(O A description of the sewer system conmponent from which
the rel ease occurred (e.g., nanhole, constructed
overfl ow pi pe, crack in pipe);

(D) The estinmated date and tine when the overfl ow began
and when it stopped;

(E) The cause or suspected cause of the overflow, and

(F) Steps that have been and will be taken to prevent the
overflow fromrecurring and a schedule for those
st eps.

(ii) Work orders which are associated with investigation of
system problens related to sanitary sewer overfl ows;
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(iii) Alist and description of conplaints from custoners or
ot hers; and
(iv) Docunmentation of performance and inpl enentati on nmeasures.
(6) Additional Public Notification You nust notify the public of

overflows, including overflows that do not discharge to waters of

the United States, in areas where an overflow has a potential to
affect human health. The criteria for notification should be
devel oped in consultation with potentially affected entities.
notification should be in accordance with your CMOM overfl ow
emer gency response plan (see paragraph (e)(2)(vii) of this
section.).

PART 123 B STATE PROGRAM REQUI REMENTS
1. The authority citation for part 123 continues to read as foll ows:
Authority: The O ean Water Act, 33 U S.C. 1251 et seq

2. Anend § 123.25 by renunbering paragraphs (a)(39) through (a)(45) to
(a)(12) through (a)(18), renunbering paragraphs (a)(12) through (a)(38) as
(a) (20) through (a)(46), and adding a new paragraph (a)(19) to read as
fol | ows:

§ 123.25 Requirenents for permtting

*

(a)
(19) § 122.38 B (Municipal Satellite Collection Systens).
* * *
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