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Assistant Attorney General
Environment and Natural Resources Division
EILEEN T. McDONOUGH
Environmental Defense Section
United States Department of Justice
Post Office Box 23986 
Washington, D.C.  20026-3986
telephone: (202) 514-3126
fax: (202) 514-8865
eileen.mcdonough@usdoj.gov

Attorneys for Defendant United States Environmental 
Protection Agency and Michael O. Leavitt, Administrator

IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF CALIFORNIA

OUR CHILDREN’S EARTH FOUNDATION )
and ECOLOGICAL RIGHTS FOUNDATION, )
 )

Plaintiffs, )
) Civil Action No.

v. ) 04-2132 (PJH)
)

UNITED STATES ENVIRONMENTAL ) 
PROTECTION AGENCY and MICHAEL ) HEARING DATE:
O. LEAVITT, as Administrator of the United ) August 11, 2004
States Environmental Protection Agency, ) 9:00 am

)
Defendants. )

                                                                                    )

DEFENDANTS’ CROSS-MOTION FOR SUMMARY 
JUDGMENT ON PLAINTIFFS’ THIRD CLAIM FOR RELIEF AND 

OPPOSITION TO PLAINTIFFS’ MOTION FOR SUMMARY JUDGMENT

Defendants give notice that, in response to plaintiffs’ motion for summary judgment,

defendants are requesting summary judgment on the Third Claim for Relief in the Complaint.  

The Cross-motion is noticed for August 11, 2004, at 9:00 am, which is the hearing date set for 

Plaintiffs’ pending Motion for Summary Judgment.  

Defendants ask the Court to enter judgment in their favor pursuant to Fed. R. Civ. P.

56(c) and to deny the summary judgment motion filed by plaintiffs.  The reasons in support of

this motion are set forth in the accompanying memorandum of points and authorities.  
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IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF CALIFORNIA

OUR CHILDREN’S EARTH FOUNDATION )
and ECOLOGICAL RIGHTS FOUNDATION, )
 )

Plaintiffs, )
) Civil Action No.

v. ) 04-2132 (PJH)
)

UNITED STATES ENVIRONMENTAL ) 
PROTECTION AGENCY and MICHAEL ) HEARING DATE:
O. LEAVITT, as Administrator of the United ) August 11, 2004
States Environmental Protection Agency, )

)
Defendants. )

                                                                                    )

MEMORANDUM OF POINTS AND AUTHORITIES IN
 SUPPORT OF DEFENDANTS’ CROSS-MOTION 

FOR SUMMARY JUDGMENT THIRD CLAIM FOR RELIEF
 AND IN OPPOSITION TO 

PLAINTIFFS’ MOTION FOR SUMMARY JUDGMENT 

On May 28, 2004, Plaintiffs (jointly referred to as “the Foundations”) filed their

complaint against Defendants United States Environmental Protection Agency and Michael O.

Leavitt, Administrator, (jointly referred to as “EPA”) alleging that EPA has failed to perform

various duties the Foundations claim are mandated by the Clean Water Act (“CWA”).  The

Foundations have moved for summary judgment on their Third Claim for Relief, which alleges

that EPA has failed to perform a mandatory duty to publish the biennial plan required by CWA

section 304(m)(1) no later than December 31, 2003.  Complaint (“Compl.”) ¶¶ 49-52. 

EPA agrees that section 304(m) mandates biennial publication of the plans described
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1/ The Consent Decree has been referenced in every Federal Register notice for a proposed
or final plan under section 304(m) since the Decree was entered.  The Foundations do not
mention the Consent Decree in their complaint or in the memorandum of points and authorities
in support of their motion for summary judgment (hereinafter referred to as “Pltf. Memo”).    

2

therein, but the statute does not designate December 31 as the deadline for this action.  Between

January 31, 1992, and December 31, 2003, EPA published the 304(m) plans in accordance with

the schedule established in a consent decree entered by the United States District Court for the

District of Columbia.  See supra 5-7.  EPA has published six plans pursuant to the Consent

Decree; the most recent plan was published on August 27, 2002.1/  67 Fed. Reg. 55,012.  EPA

expects to sign the next 304(m) plan by August 26, 2004.  See Declaration of Benjamin H.

Grumbles, Acting Assistant Administrator for the Office of Water, U.S. Environmental

Protection Agency ¶ 8 (July 21, 2004) (“Grumbles Decl.”) (Exh. 1).  The signed document will

be promptly transmitted to the Office of the Federal Register for publication, id. ¶ 9, thereby

fulfilling the statutory mandate for biennial publication.   

For the reasons set forth below, EPA is entitled to judgment as a matter of law pursuant

to Fed. R. Civ. P. 56(c).  The Foundations’ claim that EPA was required to publish the next

304(m) plan by December 31, 2003, is not supported by the statutory language.  Under section

304(m), the earliest date by which EPA could be required to publish the next plan is August 27,

2004, two years to the day after publication of the prior plan.  Because EPA has not missed this

deadline, the Court should grant EPA’s cross-motion for summary judgment and deny the

motion for summary judgment filed by the Foundations.  

STATEMENT OF ISSUES

1. Whether the statutory requirement that EPA publish the section 304(m) plan

biennially can be construed as requiring publication by December 31.

2. Whether injunctive relief is warranted, even assuming the Court accepts the

Foundations’ interpretation of section 304(m), given that EPA expects to sign the next 304(m)

plan by August 26, 2004.  
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2/ This discussion is limited to the CWA sections specifically at issue in the Foundations’
Third Claim for Relief, which is the subject of the pending motion for summary judgment.   

3/ BAT limitations control toxic and so-called “non-conventional” pollutants.  See 33
U.S.C. § 1311(b)(2)(C), (D) & (F).  Limitations on “conventional” pollutants are based on the
“best conventional pollutant control technology” for the particular industrial category. See id. §
1311(b)(2)(E).  EPA can also promulgate effluent limitations guidelines for all pollutants based
on the “best practicable control technology currently available.”  See id. § 1311(b)(1)(A).

4/ Direct dischargers are distinguished from facilities that introduce pollutants to publicly
owned treatment works; those facilities are called indirect dischargers.  Indirect dischargers are
subject to pretreatment standards promulgated by EPA, as well as local limits imposed by the

(continued...)

3

BACKGROUND

I. STATUTORY BACKGROUND

The CWA, enacted in 1972, establishes a comprehensive program “to restore and

maintain the chemical, physical, and biological integrity of the Nation's waters” through the

reduction and eventual elimination of the discharge of pollutants into those waters.  33 U.S.C.

§ 1251(a).  The CWA seeks to control water pollution by controlling the sources of pollutant

discharges.  See generally EPA v. California ex rel. State Water Resources Control Bd., 426 U.S.

200, 204-05 (1976).  

A. Effluent Limitations

One of the strategies employed by the CWA to protect the Nation’s waters is to limit the

discharge of pollutants based upon the capabilities of the equipment or “control technologies”

available to control those discharges, rather than upon the impact of the discharge on the

receiving waters.2/  For existing sources that discharge directly to receiving waters, these

limitations are often based on the “best available technology economically achievable” (“BAT”)

for a category or class of point sources.  33 U.S.C. §§ 1311(b)(2)(A), (C), (D) & (F); id. §

1314(b)(2).3/  For direct discharging new sources, the limitations are based on the best available

demonstrated control technology (“BADT”) and are known as “new source performance

standards.” Id. § 1316(b)(1)(B).4/
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4/(...continued)
pretreatment control authority.  33 U.S.C. § 1317(b) & (c); 40 C.F.R. § 403.5.

5/ CWA section 502(11) defines “effluent limitation” as “any restriction established by a
State or the Administrator on quantities, rates, and concentrations of chemical, physical,
biological, and other constituents which are discharged from point sources into navigable waters,
the waters of the contiguous zone, or the ocean, including schedules of compliance.”  33 U.S.C.
§ 1362 (11).

4

EPA establishes technology-based effluent limitations for industrial categories through

national regulations known as effluent limitations guidelines and standards.5/  These regulations

implement not only section 301(b), but also 304(b), which requires EPA to “provide guidelines

for effluent limitations.”  33 U.S.C. § 1314(b).  See E.I. du Pont de Nemours & Co. v. Train, 430

U.S. 112, 130-34 (1977).  In setting these limitations, EPA identifies the waste streams to be

regulated in a particular category or subcategory, as well as a technology that represents the

statutorily prescribed level of control (e.g., BAT or BADT) for each wastestream.  The Agency

then identifies the discharge limitations that correspond to the application of the identified

technology, see generally id. at 130-31, but does not require dischargers to install that

technology. 

Permits issued to direct dischargers under the National Pollutant Discharge Elimination

System (“NPDES”) program under section 402 transform the generally applicable technology-

based regulations and state water quality standards into specific effluent limitations applicable to

the individual discharger.  EPA v. California ex rel. State Water Resources Control Bd., 426 U.S.

at 205.  An NPDES permit is issued either by EPA or an authorized state.  33 U.S.C. § 1342.  In

the absence of national categorical effluent limitations guidelines and standards, permit writers

establish BAT and other technology-based limitations on a case-by-case, best professional

judgment basis.  40 C.F.R. § 125.3.  Pretreatment standards are directly enforceable against

indirect dischargers, see 33 U.S.C. § 1317(d), although local limits, when justified on a site-

specific basis, are imposed through pretreatment control mechanisms.  See 40 C.F.R. § 403.5.
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 Section 304(b) required EPA to publish regulations providing “guidelines for effluent

limitations” by October 18, 1973, and requires that EPA “at least annually thereafter, revise, if

appropriate, such regulations.” 33 U.S.C. § 1314(b).  Section 304(m)(1) provides: 

Within 12 months after February 4, 1987, and biennially thereafter, [EPA] shall
publish in the Federal Register a plan which shall –

 
(A) establish a schedule for the annual review and revision of promulgated

effluent guidelines, in accordance with subsection (b) of this section;

(B) identify categories of sources discharging toxic or nonconventional
pollutants for which guidelines under subsection (b)(2) of this section and section
1316 of this title have not previously been published; and

(C) establish a schedule for promulgation of effluent guidelines for
categories identified in subparagraph (B), under which promulgation of such
guidelines shall be no later than 4 years after February 4, 1987, for categories
identified in the first published plan or 3 years after the publication of the plan for
categories identified in later published plans.

33 U.S.C. § 1314(m).  Section 304(m)(2) provides that EPA must allow for public comment on

the plan (hereinafter referred to as the “Effluent Guidelines Program Plan”) prior to final

publication.

B. Judicial Review

CWA section 505(a)(2) authorizes actions against EPA in the federal district courts

where plaintiff alleges that EPA has failed to perform a duty that is made nondiscretionary by the

CWA.  33 U.S.C. § 1365(a)(2).  The statute permits only one judicial remedy:  an order requiring

EPA “to perform [such nondiscretionary] act or duty.”  Id.  

II. PRIOR LITIGATION AND CONSENT DECREE

EPA did not publish the plan required under section 304(m) by the original statutory

deadline of February 4, 1988.  The Natural Resources Defense Council and Public Citizen, Inc.,

filed an action in the United States District Court for the District of Columbia that, in relevant

part, challenged EPA’s actions in implementing section 304.  NRDC v. Reilly, Civ. No. 89-2980

(D.D.C., filed Oct. 30, 1989) (“NRDC”).  EPA thereafter published its first Effluent Guidelines

Program Plan on January 2, 1990, at 55 Fed. Reg. 80.  NRDC alleged that the 1990 Plan did not
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6/ EPA has completed its obligations under the Consent Decree and anticipates moving for
termination.

6

satisfy EPA’s duties under section 304(m).  In an order dated April 23, 1991, the District Court

agreed.  The remedy was spelled out in a Consent Decree entered by the Court on January 31,

1992.6/  Exh. 2.  

The Consent Decree addressed both the promulgation of effluent guidelines pursuant to

section 304(b) and the publication of the Effluent Guidelines Program Plans pursuant to section

304(m).  The Consent Decree, ¶ 3, required EPA to complete studies of eleven point source

categories between 1993 and 1997.  Paragraphs 2, 4, and 5 of the Consent Decree required EPA

to act on nineteen point source categories between 1993 and 2003.  For each category, these

Paragraphs identified the year for starting the action, proposing the guideline, and taking final

action.  Paragraph 2 identified specific dates, but paragraphs 4 and 5 set only the year for action,

which was construed as the calendar year (January 1 to December 31).  

The schedule for publishing the Effluent Guidelines Program Plans was established in

paragraph 7(a) of the Consent Decree.  EPA was required to propose a Plan within 90 days of

entry of the Consent Decree and to publish final notice of the Plan within 210 days of entry of

the Consent Decree.  Id. ¶ 7(a).  The Consent Decree did not specify particular dates for

subsequent plans, but provided that 

EPA will publish final notices of subsequent 304(m) Plans every second year
after final notice of the [preceding] Plan; proposed notices will be published
within the year preceding publication of the corresponding final notice. 

Id.  Paragraph 7(b) of the Decree states:  

304(m) Plans issued subsequent to this decree that are consistent with its terms
shall satisfy EPA’s obligations under Section 304(m) with respect to the
publication of such plans.  The foregoing sentence shall [] not apply with respect
to any obligations that may arise after December 31, 2003.  

Id.  The Consent Decree required that each Plan must include the schedules for proposing and

taking final action on effluent guidelines for the point source categories identified under the
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7/ Paragraph 6 of the Consent Decree addressed the procedure to be followed if EPA were
to decide not to proceed with an effluent guideline for a particular category.  

7

Decree’s other provisions.  Id. ¶¶ 2-6.7/ 

Because the Consent Decree was entered on January 31, 1992, the deadline for action on

publishing the first Effluent Guidelines Program Plan under the Decree was August 28, 1992. 

This plan was signed on that date and appeared in the Federal Register on September 8, 1992. 

57 Fed. Reg. 41,000.  EPA has published five subsequent Effluent Guidelines Program Plans. 

See Pltf. Memo at 3 (listing relevant Federal Register citations).  These plans were published

every second year after 1992.  The Plans typically appeared in the Federal Register in late

August or early September of each even-numbered year (and once in October).  The most recent

Plan, the 2002-2003 Effluent Guidelines Program Plan, which sets forth a schedule for final

actions to be taken between December 31, 2002, and September 4, 2004, was published on

August 27, 2002.  67 Fed. Reg. 55,012.  

EPA signed the proposed Effluent Guidelines Program Plan for 2004-2005 on December

23, 2003.  68 Fed. Reg. 75,515 (Dec. 31, 2003).  As explained in the Grumbles Declaration,¶ 8,

the Agency expects to sign the final Effluent Guidelines Program Plan by August 26, 2004, and

will then transmit the notice to the Office of the Federal Register for publication. 

III. CURRENT LITIGATION

The Foundations’ complaint alleges that EPA has failed to perform three

nondiscretionary duties under the CWA.  First, the Foundations claim that EPA has failed to

perform an annual review of effluent limitations guidelines and to revise such guidelines as

appropriate.  Compl. ¶¶ 40-45 (citing 33 U.S.C. § 1314(b) and (m)(1)(A)).  Second, the

Foundations assert that EPA has failed to review the BAT-based and BCT-based effluent

limitations every five years.  Compl. ¶¶ 46-48 (citing 33 U.S.C. § 1311(d)).  Finally, the

Foundations allege that EPA has failed to publish the Effluent Guidelines Program Plan.  33

U.S.C. § 1314(m).  Compl. ¶¶ 49-52.  
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The Foundations’ motion for summary judgment is limited to the Third Claim for Relief: 

publication of the Effluent Guidelines Program Plan.  EPA has also limited its cross-motion to

this same claim.  

STANDARD OF REVIEW

Rule 56(c) of the Federal Rules of Civil Procedure provides that summary judgment

“shall be rendered forthwith if the pleadings, . . .  together with the affidavits, if any, show that

there is no genuine issue as to any material fact and that the moving party is entitled to a

judgment as a matter of law.”  See Celotex Corp. v. Catrett, 477 U.S. 317, 323 n.4 (1986) (citing

Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 247 (1986).

ARGUMENT

I. THE FOUNDATIONS’ CLAIM THAT EPA HAD A MANDATORY DUTY TO
PUBLISH THE 2004-2005 PLAN BY DECEMBER 31, 2003, IS CONTRARY TO
THE STATUTORY LANGUAGE

The Foundations’ claim is based on section 505(a)(2), which authorizes only claims

alleging that EPA has failed to perform a duty that is made nondiscretionary by the CWA.  33

U.S.C. § 1365(a)(2).  San Francisco BayKeeper v. Whitman, 297 F.3d 877, 881 (9th Cir. 2002).

Thus, in order to proceed under the citizen suit provision, the Foundations must establish: (1) the

duty alleged is mandatory; and (2) EPA has breached that duty.  As explained below, under

section 304(m), the earliest date by which EPA could be required to act is August 27, 2004, the

second anniversary of publication of the prior plan.  Accordingly, as a matter of law, EPA, not

the Foundations, is entitled to summary judgment.

A. EPA Has Not Missed the Deadline for Publishing Its Biennial Plan

Section 304(m)(1) requires that the Effluent Guidelines Program Plan be published

“biennially,” which means “happening every two years.”  Random House Dictionary of the

English Language (2d ed. 1987).  The term on its face does not require that the event happen on

the same exact date every other year.  The statute, however, cannot be construed as requiring

EPA to act less than twenty-four months after publication of the most recent Plan, which
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8/ The question of whether the 2002 publication was timely is not before the Court. 
American Littoral Soc’y v. EPA, 199 F. Supp. 2d 217,  228 (D.N.J. 2002) (the district court’s
only power is to require EPA to conform its present conduct to the law.  Any past
noncompliance is irrelevant to the question of an agency's present compliance).  

9

occurred on August 27, 2002, consistent with the Consent Decree deadlines.8/  Therefore, the

earliest mandatory deadline that could be justified under the plain language of section 304(m)

would be August 27, 2004.  

Section 304(m)(1) provides that the first Effluent Guidelines Program Plan was to be

published “[w]ithin 12 months after February 4, 1987, and biennially thereafter.”  After EPA

failed to meet the initial deadline, the Consent Decree required that the 1992 Effluent Guidelines

Program Plan be completed by August 28, 1992.  Once the 1992 Plan was published, that

publication date became the starting point for establishing the biennial cycle under the statute

and the Consent Decree.  

A similar situation was addressed in Nichols v. Whitman, Civ. No. 02-1495 (D.D.C. Apr.

4, 2004).  Exh. 3.  Nichols addressed a claim that EPA had failed to comply with its mandatory

duty under section 121(c) of the Comprehensive Environmental Response, Compensation, and

Liability Act (“CERCLA”), to review certain Superfund sites “no less often than each five years

after the initiation of the remedial action.”  42 U.S.C. § 9621(c).  Plaintiff alleged that EPA

should have performed such reviews in 1991 and 1996.  The court dismissed the claim as moot

after finding that the Agency had completed a review in 2001, shortly before the complaint was

filed.  The court explained that once the Agency completed that review, even if it was late, the

Agency could not be required to take any further action until 2006.  Thus, the court focused on

maintaining the interval between reviews, rather than reinstating the original starting point for

calculating the deadlines for the reviews, the date the remedial action began.  Slip op. at 4-5. 

In the instant case as well, the most important element of the statutory requirement is the
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9/ The two-year interval makes particular sense in view of the fact that the 304(m) plan
must “establish a schedule for the annual review and revision” of effluent guidelines in
accordance with section 304(b).  33 U.S.C. § 1314(m)(1)(A).  Adjusting the deadline to
December 31, as proposed by the Foundation, would inappropriately shorten the schedule for the
upcoming  annual review. 

10/ Even if EPA were to publish the 2004-05 Effluent Guidelines Program Plan later than
August 28, 2004, the Foundations’ May 2004 complaint would still be defective under section
505(a)(2), because no complaint may be filed under that section prior to sixty days after a
plaintiff has given notice of such action to the Administrator.  33 U.S.C. § 1365(a)(2).  In order
to bring a claim that EPA had failed to take an action in August, 2004, the Foundations would
have to provide the requisite sixty days notice before seeking judicial intervention. 

11/ Moreover, their argument is inherently contrary to the cases which have rejected claims
that a deadline is mandatory unless the statute states a date-certain or such a deadline is readily-
ascertainable by reference to some fixed date or event.  See Sierra Club v. Thomas, 828 F.2d
783, 790-91, & n.58 (D.C. Cir. 1987); Defenders of Wildlife v. Browner, 888 F. Supp. 1005,
1008 (D. Ariz.1995).  

12/ In the proposal for the 2004-2005 Effluent Guidelines Program Plan, EPA proposed that
the section 304(b) annual review and section 304(m) biennial planning obligations can be most

(continued...)

10

interval between plans, rather than the particular date used to start the two-year period.9/  Because

the prior plan was published less than two years ago, EPA is not in breach of its obligations

under the statute.10/  

  B. The Statutory Language Does Not Support the Foundations’ Claim That
EPA Was Required to Publish the 2004-2005 Plan by December 31, 2003

The date of December 31 does not appear at all in section 304.  The Foundations do not

rely on explicit statutory language to support their claim that EPA was required to act on the

2004-05 plan by December 31, 2003, but instead allege that Congress “implicitly created” a

deadline requiring EPA to act by that date.  The Foundations do not cite any case law to support

their claim that a mandatory deadline can be identified by implication.11/  Essentially, their

arguments boil down to the claim that EPA’s actions under 304(m) and 304(b) would be

coordinated more effectively if EPA published the Effluent Guidelines Program Plan  by the end

of the year preceding the first calendar year included in the Plan.12/  “The question, however, is
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12/(...continued)
effectively coordinated by publishing the results of the annual review as part of the proposed or
final biennial plan.  The Agency requested public comment on this aspect of the proposal.  68
Fed. Reg. at 75,519.  

13/ Section 304(b) states that  EPA must promulgate effluent limitation guidelines by
October 18, 1973, and “at least annually thereafter, revise, if appropriate, such regulations.”  
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not what a court thinks is generally appropriate to the regulatory process, it is what Congress

intended for these regulations.”  E.I. du Pont de Nemours and Co. v. Train, 430 U.S. at 138. 

The Foundations’ argument simply does not match the actual language of the statute.  As

explained above, there are two elements in section 304(m)(1) that are relevant to a deadline: (1)

the designation of February 4, 1988, as the deadline for the first plan; and (2) the requirement

that the plans be published “biennially.”  To be consistent with the Foundations’ claim, the

statute would have to be construed as requiring publication of the first plan by February 4, 1988;

the second  plan by December 31, 1989; and subsequent plans biennially thereafter.  To reach the

result the Foundations desire, the Court would have to rewrite, rather than interpret, the plain

language of section 304(m).  

Moreover, the Foundations’ argument by implication assumes that both section 304(m)

and section 304(b)13/ require EPA to act based on a calendar year basis.  Pltf. Memo at 4.  Neither

part of section 304, however, refers to December 31 or the calendar year.  Again, the

Foundations are seeking to change the statute, rather than to apply it as written.  

In sum, the Foundations have failed to show that EPA was required to act on the up-

coming Effluent Guidelines Program Plan by December 5, 2003.  Thus, their Third Claim for

Relief fails as a matter of law. 

II. EVEN IF THE THIRD CLAIM FOR RELIEF WAS SUPPORTED BY THE
STATUTE, INJUNCTIVE RELIEF IS NOT APPROPRIATE

The Foundations have failed to demonstrate that they are entitled to the injunctive relief

they request.  Therefore, even if the Court were to accept the Foundations’ claim that EPA was

required to publish the 2004-2005 Effluent Guidelines Program Plan no later than December 31,
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14/ The proposed order illustrates the Foundations’ tendency to expand, rather than to apply,
section 304(m).  Although the statute says only that EPA must publish these plans in the Federal
Register, the proposed order requires that the plans also be posted on EPA’s internet site.  It is
well-established, however, that the federal courts cannot establish procedural requirements, but
can only enforce the requirements established by Congress.  Vermont Yankee Nuclear Power
Corp. v. NRDC, 435 U.S. 519, 524 (1978).   
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2003, the Foundations’ request for injunctive relief should be denied.  

A. An Injunction Requiring EPA to Publish the Next Plan by September 10,
2004, Is Unnecessary  

The proposed order submitted by the Foundations requires EPA to publish the 2004-2005

Effluent Guidelines Program Plan in the Federal Register no later than September 10, 2004,

which is less than a month after the hearing date on the instant motion.14/  EPA has stated that it

expects to sign this Plan by August 26, 2004.  Grumbles Decl. ¶ 8.  Under these circumstances,

the complex questions that the Foundations raise regarding the issuance of injunctions in

mandatory duty cases need not be addressed.  The Foundations have simply failed to show that

the relief they request will have any practical effect.    

The function of an injunction in a citizen suit is to compel compliance with the statutory

requirements.  See Biodiversity Legal Found. v. Badgley, 309 F.3d 1166, 1177 (9th Cir. 2002)

(“[A] review of Supreme Court precedent reveals that, when federal statutes are violated, the test

for determining if equitable relief is appropriate is whether an injunction is necessary to

effectuate the congressional purpose behind the statute.”).  The injunction requested by the

Foundations is not necessary to ensure that EPA acts promptly on the 2004-2005 Plan. 

Moreover, the Foundations fail to show any threat of injury if the Court withholds injunctive

relief  requiring the Agency to take action where the Agency has already stated its intent to do

so. 

B. There is No Basis for an Injunction Applicable to EPA’s Actions with
Respect to Future Plans

The Foundations request an injunction requiring EPA to act on all future plans by

December 31 of the year before the first of the two years to be covered by the plan.  Even
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15/ The NRDC Consent Decree provided broader relief than allowed by the citizen suit.  It is
well-established that a federal court can enter a consent decree that provides broader relief than
the district court could have provided in a contested decision.  See e.g. Local No. 93, Int’l Ass'n
of Firefighters v. City of Cleveland, 478 U.S. 501, 525 (1986).  

16/ The Foundations suggest that their request is supported by Biodiversity Legal Foundation
v. Badgley, 309 F.3d 1166 (9th Cir. 2002), but their reliance is misplaced.  The relief at issue in
that case was an order requiring defendant to act on specific pending determinations identified in
the complaint and a declaratory judgment deciding the proper interpretation of the statute at
issue.  Id. at 1173 n.7.

13

assuming that the Foundations could establish that EPA was required to act by that date, the

Foundations do not provide any support for the claim that the Court can issue an injunction that

would apply to Effluent Guidelines Program Plans to be published after 2004.  Section 505(a)(2)

authorizes an injunction requiring EPA to perform a nondiscretionary that EPA has failed to

perform.  33 U.S.C. § 1365(a)(2).15/  The statute does not authorize a mandatory injunction

applicable to the Agency’s performance of duties not yet required.  Because the Foundations

have failed to cite a waiver of sovereign immunity that would permit the relief they request, this

portion of their request for relief must be denied.16/ See United States v. Mitchell, 445 U.S. 535,

538 (1980). 

Moreover, even if such an injunction were authorized by the statute, the facts of this case

make such relief inappropriate here.  The Ninth Circuit has recognized that “[i]njunctive relief

may be inappropriate where it requires constant supervision.” Natural Resources Defense

Council, Inc. v. EPA, 966 F.2d 1292, 1300 (9th Cir. 1992) (petition for review of EPA

regulations extending deadlines for certain NPDES permits pursuant to CWA section 509(b)). 

The Foundations’ requested injunction would require this Court to supervise EPA’s publication

of the Effluent Guidelines Program Plans for an indefinite time period.  This represents both an

undue burden on the Court and an excessive intrusion into the Agency’s internal operations. 

EPA has issued the Plans biennially since 1992.  There is no reason to think that the Agency

would fail to continue to perform this obligation.  See NRDC, 966 F.2d at 1300 (recognizing

presumption that EPA will act in accord with statute as construed by court). 
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CONCLUSION

For these reasons, the Court should deny the Foundations’ motion for summary judgment

on the Third Claim for Relief and instead grant the cross-motion for summary judgment filed by

EPA.     

Respectfully submitted,

THOMAS L. SANSONNETTI
Assistant Attorney General
Environment and Natural Resources Division

/s/ EILEEN T. McDONOUGH
Environmental Defense Section
United States Department of Justice
Post Office Box 23986 
Washington, D.C.  20026-3986
telephone: (202) 514-3126
fax: (202) 514-8865
eileen.mcdonough@usdoj.gov

Of Counsel:

Poojah Parikh 
Office of General Counsel
U.S. Environmental Protection Agency
1200 Pennsylvania Avenue, NW
Washington, D.C.  20460
telephone: (202) 564-0839
fax: (202) 564-5477
Parikh.Pooja@.epa.gov
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IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF CALIFORNIA

OUR CHILDREN’S EARTH FOUNDATION )
and ECOLOGICAL RIGHTS FOUNDATION, )
 )

Plaintiffs, )
) Civil Action No.

v. ) 04-2132 (PJH)
)

UNITED STATES ENVIRONMENTAL ) 
PROTECTION AGENCY and MICHAEL ) HEARING DATE:
O. LEAVITT, as Administrator of the United ) August 11, 2004
States Environmental Protection Agency, ) 9:30 a.m.

)
Defendants. )

                                                                                    )

DEFENDANTS’ PROPOSED ORDER

Upon consideration of the motion and cross-motion for summary judgment on plaintiffs’

Third Claim for Relief, it is hereby ordered that plaintiffs’ motion is denied and the cross-motion

filed by defendants is granted.  Judgment shall be entered in favor of defendants on the Third

Claim for Relief.  

Executed this            day of                               , 2004.

                                                                        
HON. PHYLLIS J. HAMILTON
UNITED STATES DISTRICT COURT JUDGE


