TO THE HONORABLE RONALD M. GEORGE, CHIEF JUSTICE, 

AND THE HONORABLE ASSOCIATE JUSTICES OF THE SUPREME COURT OF CALIFORNIA

I. argument

A. The Water Boards Fail To Recognize The State’s In-Lieu Program For The Issuance Of Wastewater Discharge Permits.



As stated in the Cities of Burbank and Los Angeles’ (“Cities”) Opening Brief, state law is the primary law of relevance for this Court’s review because the Water Boards adopt discharge permits under a federally-approved state water quality control program in-lieu of federal regulation.  (Wat. Code §§13370(c) TA \l "Wat. Code §13370(c)" \s "13370(c)" \c 6 , 13370.5(a) TA \l "Wat. Code §13370.5(a)" \s "13370.5(a)" \c 6 .)  Tellingly absent from the Water Boards’ Answer Brief on the Merits (“Answer Brief”) was a response to the Cities’ claim and supporting case law that under a federally delegated program, the state’s water pollution laws replace the requirements of the Clean Water Act (“CWA”), and compliance with state law is compliance with the CWA.  (Cities’ Opening Brief on the Merits at 15.)  Nevertheless, this Reply will address the compliance history of the State Water Resources Control Board (“State Board”) and the Regional Water Quality Control Board for the Los Angeles Region (“Regional Board”) (collectively, “Water Boards”) under both federal and state law.

B. The Water Boards Have a History of Non-Compliance with Legal Mandates Under Both Federal and State Law.
1. The Water Boards Have Not Complied With Clean Water Act Requirements.

a. The Water Boards Failed to Conduct the Mandatory Triennial Review of Water Quality Standards.



The Water Boards admit in their Answer Brief at page 5 that “[e]very three years, states are required to review their water quality standards and make appropriate modifications. (33 U.S.C. §1313(c)(1) TA \l "33 U.S.C. §1313(c)(1)" \s "1313(c)(1)" \c 5 .).”  However, the Water Boards have failed to comply with this statutory mandate.  

The last time that the narrative water quality objective for Toxicity contained in the Basin Plan was reviewed and modified was 1994.  (Los Angeles’ Appellants Appendix (“LAA”) IV1081-1082.)  Subsequent triennial reviews of this objective, required in 1997, 2000, and 2003, did not occur.  Therefore, the Water Boards’ suggestion on page 24 of their Answer Brief that “[t]hese issues may be properly raised during the triennial review process required by CWA section 303(c)(1) (33 U.S.C. §1313(c)(1) TA \s "1313(c)(1)" )” misleads this Court into believing this represents an actual opportunity for the Cities.  This review process would only be a viable option for input if the Water Boards followed the law and substantively reviewed each of the standards every three years as statutorily required, which they do not.  (33 U.S.C. §1313(c)(1) TA \s "1313(c)(1)" ; Wat. Code §13240 TA \l "Wat. Code §13240" \s "13240" \c 6  (Basin Plans “shall be periodically reviewed”).)

Similarly, the Water Boards and United States Environmental Protection Agency (“U.S.EPA”)  failed to perform triennial reviews on the National and California Toxics Rules’ criteria. These criteria, adopted by U.S.EPA in 1992 and 2000, respectively, were anticipated to be readopted as state standards in compliance with Water Code and Administrative Procedures Act requirements.  (65 Fed.Reg. 31682 TA \l "65 Fed.Reg. 31682" \s "31682" \c 7 , 31686 TA \l "65 Fed.Reg. 31686" \s "31686" \c 7  (“Under California law, these criteria must be publicly reviewed and approved by the RWQCB, the SWRCB, and the State’s Office of Administrative Law. Once this adoption process is complete, the criteria become State law.”); Wat. Code §13240-13245 TA \l "Wat. Code §13240-13245" \s "13240-13245" \c 6 ; Gov. Code §11353 TA \l "Gov. Code §11353" \s "11353" \c 6 .)  Neither this re-adoption by the Water Boards nor the triennial review has occurred, thereby stifling the Cities’ ability to recommend or influence changes to the objectives being implemented through their permits.

b. The Water Boards Failed to Adopt Numeric Objectives for Toxic Pollutants.

In 1987, Congress required that numeric water quality objectives for toxic pollutants be adopted.  (33 U.S.C. §1313(c)(2)(B) TA \l "33 U.S.C. §1313(c)(2)(B)" \s "1313(c)(2)(B)" \c 5 .)  The State Board attempted to comply with this mandate by adopting the Inland Surface Waters Plan and Enclosed Bays and Estuaries Plan in 1991, but these plans were stricken in 1994 for failing to comply with Water Code section 13241, the California Environmental Quality Act (“CEQA”), and the Administrative Procedures Act (“APA”).
  (LAA XI 3287-3288, 3292-XII 3301, 3305-3316.) 



Instead of re-adopting objectives compliant with the law, the Water Boards allowed U.S.EPA to promulgate the standards for the state under the National and California Toxics Rules.  (40 C.F.R. §§131.36(b)(10) TA \l "40 C.F.R. §131.36(b)(10)" \s "131.36(b)(10)" \c 7 , 131.38 TA \l "40 C.F.R. §131.38" \s "131.38" \c 7 .)  Because U.S.EPA admittedly adopted these national criteria guidance as objectives with no site-specific analysis,
 the state law process for reviewing the applicability and reasonableness of these numbers was effectively deferred.  

If an analysis of the factors in Water Code section 13241 is not performed on these federal criteria, which were imposed under the guise of the narrative toxicity objective at the permitting stage (LAA VI 1589-1592, VIII 2194 para. 25, 2288 para. 31; BAA VI 1548 para. 22), this entire process will, conveniently for the regulators, be circumvented and permits will be written based on criteria that indiscriminately create unintentional and/or unreasonable results when applied to all waters.  

c. The Water Boards Failed to Conduct the Required Reasonable Potential Analysis.

The Water Boards state in the Answer Brief at page 37 that an effluent limitation in a permit is justified and “necessary” when a pollutant may have a reasonable potential to cause or contribute to an exceedance of a water quality standard.  Then, the Water Boards claim that the Regional Board conducted what is generally termed a “reasonable potential analysis” or “RPA” before imposing effluent limits in the Cities’ permits, finding that the Cities’ respective discharges had the reasonable potential to violate the Basin Plan’s narrative toxicity objective.  (Answer Brief at 9-10.)  Yet nothing exists in the record to demonstrate that the complicated mathematical analysis required to properly conduct a RPA was performed. (BAA IX 2627; see also Burbank’s Appellee’s Appendix at 0067-0085 (describing RPA methodology); LAA IV 0961-0968.)  

The Water Boards in their Answer Brief at 10 cited to the following section of the permits in an attempt to prove that an RPA had been performed:

For toxic constituents that have not been consistently detected in the effluent and have been determined to have no reasonable potential for causing or contributing to excursions in the water quality objectives, no numerical limitations are prescribed.  Instead, a narrative limit to comply with all water quality requirements is provided in lieu of such numerical requirements.  (LAA VIII 2194, 2288-2289; BAA VI 1548.)

Not only did the Regional Board fail to do the required analysis, they put in numeric limits based merely on the fact that the substance was “consistently detected”  (BAA IX 2627), even though no regulation requires permit limits based on this standard. 

Neither the fact sheets nor the permits’ findings contain any evidence showing a RPA or even supporting the Regional Board’s claims that the substances regulated were consistently detected. (BAA IX 2683.)  In fact, the Regional Board admitted that they failed to conduct this required analysis. (LAA VII 1886-1887 (“A detailed statistical analysis of the reasonable potential has not been conducted”) (emphasis added).)  This analysis is not only important, it is now required by state law prior to placing an effluent limit in a permit for a publicly owned treatment works (“POTW”).  (Wat. Code §13263.6(a) TA \l "Wat. Code §13263.6(a)" \s "13263.6(a)" \c 6 (effective 1/1/2000).)  

By way of example, assume the Regional Board randomly interpreted the numeric equivalent of a narrative water quality objective to be 10 milligrams per liter.  As demonstrated in the chart below, even if consistently detected at an average level of 2 milligrams per liter, this would not mean that the effluent had the reasonable potential to cause or contribute to a violation of the narrative water quality objective since, even with variability, the data fall far below 10 milligrams per liter.  (BAA IX 2692.)   
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Had the Regional Board performed the requisite analysis, they would have determined that an effluent limitation was not required.  Instead, the Regional Board failed to comply with this requirement and inappropriately imposed effluent limits not demonstrated to be “justified” and “necessary.”  (Answer Brief at 37.)

Furthermore, the Regional Board required narrative limits in the permit even for substances lacking reasonable potential, which is not required by law.  (See e.g., Wat. Code §13263.6(a) TA \s "13263.6(a)" ; 40 C.F.R. §122.44(d)(1)(i) TA \l "40 C.F.R. §122.44(d)(1)(i)" \s "122.44(d)(1)(i)" \c 7  (stating limitations must control all pollutants that have reasonable potential to cause or contribute to an excursion above any State water quality standard).)  

In addition to numeric effluent limits and narrative receiving water limits, the Regional Board also imposed performance goals in the permits. (LAA XIII 2194-2195, 2202-2203.)  Performance goals require the Cities to strive to attain the highest quality effluent and also require monitoring and corrective actions if the goals are exceeded. Given that it was infeasible for the Cities to reasonably control the substances being regulated without extremely costly and potentially environmentally adverse treatment technologies, the Regional Board could have imposed performance goals alone to regulate these substances. (Communities for a Better Environment v. State Water Resources Control Board, et al. (2003) 109 Cal.App.4th 1089 TA \l "Communities for a Better Environment v. State Water Resources Control Board, et al. (2003) 109 Cal.App.4th 1089" \s "Communities for a Better Environment" \c 2 , 1106 [1 Cal.Rptr.3d 76], rehg. den., 2003 Cal.App. LEXIS 1082 (1st. Dist. June 27, 2003), cert. den., 2003 Cal. LEXIS 7251 (Sept. 24, 2003) (finding alternative effluent control strategies, source control measures, and best management practices to be valid alternatives to numeric effluent limits pursuant to 40 C.F.R. §122.44(k) TA \l "40 C.F.R. §122.44(k)" \s "122.44(k)" \c 7 ).)  The Water Boards failed to do so. 

2. The Water Boards Failed To Comply With Federal And State Law Requirements For Consideration of Environmental and Economic Factors When Adopting Water Quality Standards.

The Water Boards desperately try to find inconsistency between the Water Code and the CWA to avoid their state law responsibilities.  (Answer Brief at 8.)  In actuality, there are no inconsistencies between the two laws.

Like Water Code section 13241, the CWA requires water quality standards to be set only after consideration of site-specific conditions, technological feasibility, and cost.  In fact, Congress specifically mandated that costs and attainability be considered when setting water quality standards.  (33 U.S.C. §§1251(a)(2) TA \l "33 U.S.C. §1251(a)(2)" \s "1251(a)(2)" \c 5  (setting national goal to meet recreational and aquatic life protection uses “where attainable”), 1313(c)(2)(A) TA \l "33 U.S.C. §1313(c)(2)(A)" \s "1313(c)(2)(A)" \c 5  (consideration of use and value of waters); 40 C.F.R. §131.10(d) TA \l "40 C.F.R. §131.10(d)" \s "131.10(d)" \c 7  (defining attainable uses).)  One of the specified factors for determining whether a use is attainable is whether achieving the use would result in “widespread economic and social impact.”  (40 C.F.R. §131.10(g)(6) TA \l "40 C.F.R. §131.10(g)(6)" \s "131.10(g)(6)" \c 7 .)

As under state law, costs and attainability are a mandatory part of the federal water quality standards setting and review processes.  The Water Boards brazenly ignored these federal requirements when asserting that federal law precludes the consideration of technological and economic feasibility.  

The record contains no evidence that economic or attainability considerations were undertaken by the Boards prior to adopting the narrative water quality objective upon which the Cities’ permits were based.  (Slip op. at 17.)

Such an economic analysis represents a vital step in the regulatory process and has the very real potential to improve regulation by identifying policies that inadvertently create other environmental harms as well as to identify highly effective regulations.  Without this analysis, regulation was, and will continue to be, taken in a vacuum - like a stab in the dark - without consideration of the costs, benefits and risks on all sides.

3. The Water Board Ignored The State Law Mandate Of  Reasonable Water Quality Regulation.

State law specifies that reasonableness must play a role in water quality regulation.  Each regional board must adopt “such water quality objectives  . . . as in its judgment will ensure the reasonable protection of the beneficial uses and the prevention of nuisance.”  (Wat. Code §13241 TA \l "Wat. Code §13241" \s "13241" \c 6  (emphasis added).)  Thus, protection of beneficial uses at any cost, either economic or environmental, is not required and is likely not reasonable.  

Furthermore, the Porter-Cologne Act expressly recognizes that “it may be possible for the quality of the water to be changed to some degree without unreasonably affecting beneficial uses” of the water body.  (Id. TA \s "13241"  (emphasis added).)  The mandated consideration of the factors contained in Water Code section 13241 informs and guides the Water Boards toward a proper determination of the most reasonable water quality objective to select for any given substance while also making the regulatory process more transparent and understandable to the public and the regulated community.

Similarly, when issuing discharge permits, regional boards must “implement any relevant water quality control plans that have been adopted, and shall take into consideration the beneficial uses to be protected, the water quality objectives reasonably required for that purpose, other waste discharges, the need to prevent nuisance, and the provisions of Section 13241.”  (Wat. Code §13263(a) TA \l "Wat. Code §13263(a)" \s "13263(a)" \c 6  (emphasis added).)  

C. The Water Boards’ Ability To Protect Water Quality Will Not Be Eroded.

1. Ample Legal Authority Exists To Protect Water Quality Standards.



The Cities agree that the CWA and the Water Code require compliance with water quality standards, the difference rests in which statutory provisions apply.  The Water Boards rely solely on CWA section 301(b)(1)(C), with which the Cities have already complied.  (Opening Brief at 23, fn.11; Regional Board Resolution No. 78-13, at Table 15-61 (attached as Exhibit A to Cities’ Request for Judicial Notice (Jan. 9, 2003)(demonstrating compliance with existing water quality standards by July 1, 1977 as required).)  


The Cities, on the other hand, argue that after July 1, 1977 CWA Section 303(e) mandates that state law requirements, including the state’s Continuing Planning Process, apply.   Under the Water Code and CWA, more stringent effluent limitations can be imposed by the Water Boards when necessary to meet an applicable, duly adopted water quality standard.  (Wat. Code §§13263 TA \l "Wat. Code §13263" \s "13263" \c 6 , 13263.6 TA \l "Wat. Code §13263.6" \s "13263.6" \c 6 , 13377 TA \l "Wat. Code §13377" \s "13377" \c 6 ; 33 U.S.C. §1313(e)(3)(A) TA \l "33 U.S.C. §1313(e)(3)(A)" \s "1313(e)(3)(A)" \c 5 .)


 In addition, permits can be adjusted to include Total Maximum Daily Loads (“TMDLs”) to protect waters where the state has determined that the effluent limitations in CWA section 1311(b)(1)(B) (secondary treatment requirements for POTWs) “are not stringent enough to implement water quality standards.”  (33 U.S.C. §1313(d)(1)(A) TA \l "33 U.S.C. §1313(d)(1)(A)" \s "1313(d)(1)(A)" \c 5  and (C) TA \l "33 U.S.C. §1313(d)(1)(C)" \s "1313(d)(1)(C)" \c 5 , applicable through the state’s Continuing Planning Process in 33 U.S.C. §1313(e)(3)(C) TA \l "33 U.S.C. §1313(e)(3)(C)" \s "1313(e)(3)(C)" \c 5 .)

The U.S. Supreme Court, in the case cited by the Water Boards, even found that the CWA also contains numerous provisions specifying how “to allocate the burden of reducing undesirable discharges between existing and new sources,” and vesting in the State “broad authority to develop long-range, area-wide programs to alleviate and eliminate existing pollution.”  (Arkansas v. Oklahoma (1992) 503 U.S. 91 TA \l "Arkansas v. Oklahoma (1992) 503 U.S. 91" \s "Arkansas" \c 1 , 108, citing 33 U.S.C. §§1313(d) TA \l "33 U.S.C. §1313(d)" \s "1313(d)" \c 5 , 1288(b)(2) TA \l "33 U.S.C. §1288(b)(2)" \s "1288(b)(2)" \c 5  (requiring 208 Plans applicable through the state’s Continuing Planning Process in 33 U.S.C. §1313(e)(3)(B) TA \l "33 U.S.C. §1313(e)(3)(B)" \s "1313(e)(3)(B)" \c 5 .)  The statutory provisions cited by the Supreme Court are the exact provisions raised by the Cities, and ignored by the Water Boards and the Court of Appeal.  (Cities’ Petition for Review at 12, 13, 17, 22, 25-26.)  These are the provisions that allow the Water Boards to move forward toward attaining cleaner water.



The other difference between the parties is their respective views of whether a narrative water quality objective that was improperly adopted, failed to include an implementation plan, and lacked the proper foundation can be used to set permit limits.  The Water Boards apparently believe the use of such an objective is perfectly fine, while the Cities believe that strict compliance with an unlawfully adopted and procedurally deficient objective would be absurd and patently unreasonable.

Water Quality Regulation Will Not Grind To A Halt As Water Code Section 13241 Analysis May Not Always Be Necessary at the Permitting Stage.

If a water quality objective was carefully crafted in the first instance, set as a specific numeric requirement (or at the very least a narrative requirement with a clear methodology for translation into a numeric permit limit), based on an analysis of site-specific conditions and the reasonable protection of existing beneficial uses as required under Water Code section 13241, and contained an adequate plan for how to implement the objective as required under Water Code section 13242, dischargers potentially subject to permit limits set to meet that objective would understand ahead of time what was expected of them and a similar subsequent analysis at the permitting stage would not be necessary if local environmental and economic conditions had not substantially changed.   This objective could be implemented in permits without having to do a wholly new analysis under Water Code section 13241 because the factors had previously been considered and the requisite actions of the entities in the watershed and timelines for action had previously been described.

The present case differs in many crucial ways. First, the objective adopted was not a specific numeric standard, even though Congress specifically required that numeric criteria be adopted for toxic pollutants.  (33 U.S.C. §1313(c)(2)(B) TA \s "1313(c)(2)(B)" .)  

Second, the vague narrative objective at issue here did not include the requisite Water Code section 13241 analysis, did not consider site-specific conditions, and did not contain any program for implementation or  even a method for translation into a number.  (Wat. Code §§13241 TA \s "13241" , 13242 TA \l "Wat. Code §13242" \s "13242" \c 6 ; 40 C.F.R. §131.11(a)(2) TA \l "40 C.F.R. §131.11(a)(2)" \s "131.11(a)(2)" \c 7 , (b)(1)(ii) TA \l "40 C.F.R. §131.11(b)(1)(ii)" \s "131.11(b)(1)(ii)" \c 7 .)  

In addition, many of the limits imposed on the Cities were to implement a non-existent conditional municipal drinking water supply (“MUN”) use designation.  Because that conditional use designation has been held to be invalid by a federal district court, any limits set to protect that use were invalid.

Where, as here, the objective is not numeric, the requisite analysis was not performed prior to adoption of the objective, and an implementation plan describing how the objective would be attained was not adopted, Water Code section 13263 prescribes a backstop to ensure that the analysis mandated under Water Code section 13241 is done at some point prior to the issuance of a permit.  (Wat. Code §13263(a) TA \s "13263(a)"  (“shall take into consideration the beneficial uses to be protected, the water quality objectives reasonably required for that purpose, . . . and the provisions of Section 13241.” (emphasis added).)

Instead of recognizing these state law requirements, the Water Boards choose to ignore their failure to meet Water Code section 13241 obligations in the past, and simply want to ignore those obligations when adopting discharge permits in the future.  This Court should hold that the clear and simple rules must be followed prior to the adoption of water quality objectives, or at the very least prior to the issuance of a permit that makes those objectives binding. 

D. The Water Boards Have Raised Feeble Defenses to Shield Their Inaction.
1. The Water Boards Should Have Produced Any Evidence that the Water Code Section 13241 Factors Were Previously Considered.

The Water Boards admit that economics must be considered when adopting water quality standards (Answer Brief at 21) and that implementation programs must be established for achieving water quality standards.  (Id. at 7.)  Nevertheless, the Water Boards have never alleged that they actually considered each of the factors mandated by Water Code section 13241 (Opening Brief at 9), or adopted the implementation plan required under Water Code section 13242 and CWA section 1313(e)(3)(F), when the narrative water quality objective for Toxicity was adopted or amended.  Instead, the Water Boards are trying to make the Cities prove a negative – that the record shows that the mandated factors were not considered when the objective was first adopted or was amended in 1994.  The record is devoid of any evidence of compliance.

What the record does reflect is the fact that the Cities have since the beginning consistently alleged that the water quality objective upon which the permit limits were based was wrongly adopted without the requisite Water Code section 13241 analysis.
  Since the Water Boards failed to provide any documents to refute these allegations for the record, the Court can conclude that the Water Boards did not comply with the law when the objective was established.  

The fact is that this evidence does not exist.  The mandated factors were never considered and the required implementation plan was never adopted.  (Wat. Code §§13241 TA \s "13241" , 13242 TA \s "13242" ; 33 U.S.C. §1313(e)(3)(F) TA \l "33 U.S.C. §1313(e)(3)(F)" \s "1313(e)(3)(F)" \c 5 .) The Cities are bearing the burden of these failures.

2. The Defense of Exhaustion Does Not Apply In This Case.

The Water Boards claim that the Cities failed to exhaust their administrative remedies when challenging the Basin Plan and the narrative objective for Toxicity.  (Answer Brief at 2.)  This claim is completely unfounded (see supra footnote 6),  and just another attempt to distract this Court from the real issue of whether the Water Boards complied with the law prior to adopting the narrative water quality objective for Toxicity on which the Cities’ permits were based.  Further, this issue cannot be raised now as a defense when this was not a key issue on appeal. 


The Water Boards also inappropriately raised the issue of exhaustion in relation to CWA sections 208, 305(b) and 303(e) (33 U.S.C. §§1288(b) TA \l "33 U.S.C. §1288(b)" \s "1288(b)" \c 5 , 1315(b) TA \l "33 U.S.C. §1315(b)" \s "1315(b)" \c 5 , 1313(e) TA \l "33 U.S.C. §1313(e)" \s "1313(e)" \c 5 ).  (Answer Brief at 25.)  These issues were raised in the trial court to rebut the Water Board’s defense that the Water Boards cannot consider the factors mandated under state law because the CWA precludes such consideration. (LAA XIV 4006, 4013-4015, 4016 fn. 10; BAA XI 3035, 3047-3049.)  The Cities used these citations to inform the trial court of the CWA’s foundational statutory mandates to consider economic and environmental impacts that were meant to precede the adoption of permit limits.  As such, there was no need to exhaust on these issues since they were raised defensively.  (Simon v. San Paolo U.S. Holding Co., Inc. (2003) 113 Cal.App.4th 1137 TA \l "Simon v. San Paolo U.S. Holding Co., Inc. (2003) 113 Cal.App.4th 1137" \s "Simon" \c 2 , 1170 (citing Fratessa v. Roffy (1919) 40 Cal.App. 179 TA \l "Fratessa v. Roffy
(1919) 40 Cal.App. 179" \s "Fratessa" \c 2 , 188 (the general rule that contentions cannot be raised for the first time in a reply brief “is inapplicable if the new point is raised in order to address a contention in respondent’s brief.”)).)  

3. The Cities Cannot Be Faulted For Failure to Challenge the Basin Plan Because the Adoption  and Amendment of Basin Plans Are Not Reviewable.

Another issue raised by the Water Boards is that the Cities’ attack against the Basin Plan’s water quality objectives and lack of implementation programs are time barred.  However, the Water Boards’ contentions were raised and rejected by the trial court which specifically considered the timeliness and ability to challenge the substantive requirements of the Basin Plan at the permit stage.  (BAA IX 2613).  Furthermore, the Water Boards’ failed to challenge this issue as one of the key points on appeal and this issue was not addressed by the Court of Appeal.  (See supra footnote 7; Slip. op. at 28.)  Even if the issue of timeliness was properly raised by the Water Boards, the Cities could not have challenged the water quality objectives and the Basin Plan’s lack of implementation until the Regional Board adopted the permits at issue.  

First, the Water Code contains no provision to petition the State Board for review of Basin Plan amendments adopted under Article 3 (commencing with section 13240) of Chapter 4 of the Porter-Cologne Act, a prerequisite to seeking judicial review. (Wat. Code §13320(a) TA \l "Wat. Code §13320(a)" \s "13320(a)" \c 6 .)  Petitions to the State Board seeking review of Basin Plan amendments have been denied by the State Board on jurisdictional grounds.  (See e.g., State Board letter denying petition on Basin Plan Amendment (Jan. 16, 2001) (attached as Exhibit A to Cities’ Motion Requesting Judicial Notice filed herewith).)  

Second, filing of a petition for writ of mandate was not an option since the Regional Board’s Basin Plan amendments are not final orders or decisions subject to judicial review unless and until approved by the State Board and the Office of Administrative Law.  (Wat. Code §§13330 TA \l "Wat. Code §13330" \s "13330" \c 6 , 13245 TA \l "Wat. Code §13245" \s "13245" \c 6 ; Gov. Code §11353(b)(5) TA \l "Gov. Code §11353(b)(5)" \s "11353(b)(5)" \c 6 .)  

Third, and most important, the Cities had no ability to seek declaratory relief to contest the Office of Administrative Law’s approval of any Basin Plan amendments adopted after July 1, 1992.  (Gov. Code §11353(a) TA \l "Gov. Code §11353(a)" \s "11353(a)" \c 6  (exempting water quality control plans from the application of Government Code section 11350, the APA section allowing challenges to the validity of regulations); BAA IX 2620.)  As the Cities explained to the trial court, the State Board was sued over its 1991 adoption of numeric water quality objectives for toxic pollutants in the California Inland Surface Waters Plan (BAA IX 2613), and these objectives were overturned for failure to comply with Water Code section 13241, CEQA, and the APA. (LAA XI 3285-XII 3319.)  To avoid similar challenges, the Water Boards successfully lobbied for the promulgation of Government Code section 11353, to exempt water quality control plans from future judicial review.  (BAA IX 2613.)

Fourth, any challenges made to regulations, policies, or plans in the abstract are subject to dismissal for failure to demonstrate a concrete case or controversy, or an injury in fact. (BAA IX 2614, 2621, 2674 at lines 26-28, 2675 at lines 1-2.)  Instead, the appropriate time to challenge the Basin Plan is when its provisions are being interpreted and applied in an objectionable manner, in a concrete way, such as in the form of permit limits. (BAA IX 2614.)  The trial court in this case found such an “as applied” challenge proper. (LAA XVII 4998-4999 (“petitioner may properly challenge the Basin Plan’s provisions, or lack thereof, on any legal ground, to the extent the Petitioner’s NPDES permit and/or permit process is affected thereby.”).)  

Finally, the Water Boards claim that “the Cities must successfully challenge EPA’s approval [of the Basin Plan] in federal court to avoid regulation under the applicable water quality standard.”  (Answer Brief at 22.)  In fact, the Cities did this!  Yet the Water Boards ignore the federal courts’ ruling overturning the validity of the Regional Board’s conditional municipal drinking water use designation and the use of narrative objectives that failed to comply with 33 U.S.C. §1313(c)(2)(B) and 40 C.F.R. §131.11(a)(2), as alleged in this case.  (See supra footnote 4 TA \s "City of Los Angeles, et al. v. U.S.EPA" .)

4. The Water Boards Fail to Recognize that the CWA Presumes that Economic and Environmental Analyses Have Been Done Prior to the Permitting Stage.

As stated above, the CWA mandates economic and environmental considerations be undertaken at the water quality standards-setting stage (33 U.S.C. §1313(c) TA \l "33 U.S.C. §1313(c)" \s "1313(c)" \c 5 ), and during the mandatory planning and assessment steps that provide the foundation for wastewater permitting. (33 U.S.C. §§1288(b) TA \s "1288(b)"  (requiring an areawide waste treatment management plan (“208 Plan”) and an identification of the costs and economic, social and environmental impacts of carrying out the plan), 1315(b) TA \s "1315(b)"  (requiring a biennial analysis of the environmental impact, and economic and social costs and benefits of achieving compliance with U.S.EPA’s national guidance criteria).  These foundational requirements are then incorporated into the permitting requirements.  (33 U.S.C. §§1288(e) TA \l "33 U.S.C. §1288(e)" \s "1288(e)" \c 5  (requiring NPDES permits to not conflict with an adopted 208 Plan), 1313(e)(3)(B) TA \s "1313(e)(3)(B)"  (incorporating 208 Plan elements into the state’s water quality Continuing Planning Process).)  In fact, the permits appealed by the Cities specifically reference CWA section 208(b), section 302, and section 303(d)(required in state programs through 33 U.S.C. §1313(e)(3)(C)), as being “applicable to this discharge.”  (LAA IX 2428 para. 28, 2496 para. 34; BAA VI 1549 para. 25.)

Had these required economic and environmental impact analyses been performed correctly at the outset, the foundation of the permits’ requirements would have been more solidly justified.  Instead, the foundation is shaky and now crumbling under the weight of its unreasonableness.

5. The Case Law Cited by the Water Boards is Not Directly Applicable.

In a case such as this, where the Water Boards have failed to fulfill the foundational statutory obligations, nothing in the CWA expressly prohibits the consideration of cost or practicability at the discharge permitting stage.  The cases cited by the Water Boards are either distinguishable by this fact and other facts, or the language cited is dicta and not binding on this Court.  Moreover, the two main cases cited by the Water Boards were wholly unrelated to municipal waste water permits.  

The first, Del Ackels v. U.S. EPA (9th Cir. 1993) 7 F.3d 862 TA \l "Del Ackels v. U.S. EPA
(9th Cir. 1993) 7 F.3d 862" \s "Del Ackels" \c 1 , addressed discharges from a gold placer mine where U.S.EPA was issuing the permit, not a delegated state.  The effluent limits in question were based on a presumably properly adopted numeric water quality standard and there were no allegations that there was an in-lieu delegated state water pollution control program, a comparable Alaska law similar to Water Code section 13241, or that Alaska had failed to comply with the CWA’s foundational requirements. Thus, several facts distinguish this case from the case at bar: type of discharger, permitting agency, numeric standard, and no delegated program.

The second case cited by the Water Boards, Defenders of Wildlife v. Browner (9th Cir. 1999) 191 F.3d 1159 TA \l "Defenders of Wildlife v. Browner
(9th Cir. 1999) 191 F.3d 1159" \s "Defenders of Wildlife" \c 1 , is completely distinguishable as that U.S.EPA-issued permit was for municipal storm water runoff, which Congress specifically exempted from strictly complying with water quality standards.  (33 U.S.C. §1342(p)(3)(B) TA \l "33 U.S.C. §1342(p)(3)(B)" \s "1342(p)(3)(B)" \c 5 .)  Any discussion of the CWA’s “ordinary” requirements was dicta and inapplicable.  (Answer Brief at 14.)

Another case cited, American Paper Institute, Inc. v. U.S.EPA (D.C.Cir. 1993) 996 F.2d 346 TA \l "American Paper Institute, Inc. v. U.S.EPA
(D.C.Cir. 1993) 996 F.2d 346" \s "American Paper" \c 1 , 349, dealt with federal rulemaking, not the issuance of a municipal NPDES permit.  This case stated in dicta that “section 301 of the Act mandates that every permit contain (1) effluent limitations that reflect the pollution reduction achievable by using technologically practicable controls [called BPT], see 33 U.S.C. §1311(b)(1)(A) TA \l "33 U.S.C. §1311(b)(1)(A)" \s "1311(b)(1)(A)" \c 5 , and (2) any more stringent pollutant release limitations necessary for the waterway receiving the pollutant to meet ‘water quality standards.’  33 U.S.C. §1311(b)(1)(C) TA \l "33 U.S.C. §1311(b)(1)(C)" \s "1311(b)(1)(C)" \c 5 .”  However, this ruling would not apply to a municipal discharger that is not subject to industrial BPT requirements under 33 U.S.C. §1311(b)(1)(A).  (Id. TA \s "American Paper"  at 349.)



In addition, CWA section 1311(b)(1)(A) is followed by the word “and,” which could specify that both subsection (b)(1)(A) and (b)(1)(C) apply to industrial dischargers.  (33 U.S.C. §§1311(b)(1)(A) TA \s "1311(b)(1)(A)" , (C) TA \s "1311(b)(1)(C)" .)  Conversely, CWA section 1311(b)(1)(B), which contains the secondary treatment requirements applicable to municipal dischargers, is followed by the word “or. ”  (33 U.S.C. §1311(b)(1)(B) TA \l "33 U.S.C. §1311(b)(1)(B)" \s "1311(b)(1)(B)" \c 5 .)  This difference is important, POTWs were required by July 1, 1977 to either comply with secondary treatment, or existing water quality standards – thus, the requirements were mutually exclusive, at least for municipalities.  “In its ordinary sense, the function of the word ‘or’ is to mark an alternative such as ‘either this or that’.”  (Barker Bros., Inc. v. Los Angeles (1938) 10 Cal.2d 603 TA \l "Barker Bros., Inc. v. Los Angeles
(1938) 10 Cal.2d 603" \s "Barker Bros." \c 2 , 606.)  



Moreover, Congress deemed these provisions to be mutually exclusive.  (33 U.S.C. §1311(i)(1) TA \l "33 U.S.C. §1311(i)(1)" \s "1311(i)(1)" \c 5  (“Where construction is required in order for a planned or existing publicly owned treatment works to achieve limitations under subsection (b)(1)(B) or (b)(1)(C) of this section”).)

The final case cited dealt with municipal discharges, but the facts related to interstate water quality standards and the ability to ban new discharges into waters deemed to be violating downstream standards.  (Arkansas TA \s "Arkansas"  v. Oklahoma, supra, 503 U.S. at 96 fn. 3.)   The Water Boards claim that the Cities’ interpretation of CWA section 301(b)(1)(C) conflicts with this Supreme Court decision.  

The Water Boards’ pinpoint cite to page 96 of the Arkansas decision should be disregarded as this was merely a recitation of the text from the underlying reversed Court of Appeal decision and only a partial quote from the statute.  (Answer Brief at 15-16.)  Further, subsequent case references to CWA section 301(b)(1)(C) on pages 106 and 108 of the decision also do not conflict with the CWA interpretation set forth by the Cities, but instead merely affirm that the CWA “identifies the achievement of water quality standards as one of the Act’s central objectives,” and that “the Act contains several provisions directing compliance with state water quality standards.”  The Cities point out that CWA section 303(e)(3)(A) is also one of the Act’s provisions directing compliance with state water quality standards.  (Arkansas TA \s "Arkansas"  v. Oklahoma, supra, 503 U.S. at 108.) 

E. The Water Boards Ignored Ample Authority Authorizing Compliance Schedules in Wastewater Discharge Permits.

State and federal law mandate that all water quality objectives contain schedules of compliance. State law expressly requires a “program of implementation for achieving water quality objectives.” (Wat. Code §13242 TA \s "13242" .)  Further, all implementation plans for water quality objectives must include a “time schedule for actions to be taken” to achieve the objectives.  (Ibid. TA \s "13242" )  Similarly, the CWA mandates that a state’s Continuing Planning Process contain “adequate implementation, including schedules of compliance for revised and new water quality standards.” (33 U.S.C. §1313(e)(3)(F) TA \s "1313(e)(3)(F)" .) 

The Water Boards failed to follow these statutory mandates when adopting the narrative water quality objective upon which the challenged permit limits were based.  Instead of acknowledging this failure, the Water Boards rely on a single, non-precedential administrative decision by U.S.EPA to disallow compliance schedules in the permits.  (Star-Kist Caribe, Inc. (Apr. 16, 1990) 1990 WL 32490 TA \l "Star-Kist Caribe, Inc.
(Apr. 16, 1990) 1990 WL 32490" \s "Star-Kist" \c 16  (LAA XV 4366-4401).)  The Water Boards read this decision as prohibiting compliance schedules in permits after July 1, 1977 if a compliance schedule does not exist in the applicable water quality standard itself.
  (Slip op. at 23-24; Answer Brief at 40.)  This interpretation ignores the key fact that the Water Boards’ failure to include a compliance schedule in the water quality objective in the first place was contrary to state and federal law. (Wat. Code §13242 TA \s "13242" ; 33 U.S.C. §1313(e)(3)(F) TA \s "1313(e)(3)(F)" ; see also LAA XV 4374 fn. 8; 4377 (“the Act keeps [compliance schedules] in the hands of the States, not EPA, as part of a continuing planning process for water quality under §303(e) of the Act.”).)

Further, their reading ignores that the U.S.EPA Administrator opined that the schedule of compliance can be in the “water quality standard itself (or the State’s implementing regulations).”  (Answer Brief at 40 (citing Star-Kist TA \s "Star-Kist"  Caribe at 5); LAA XV 4370 (emphasis added); see also LAA XV 4374 (“if a State has laid the necessary groundwork in its standards or regulations. . . .”).)  California statutes and regulations related to water quality already expressly allow permitted waste discharge requirements to include a time schedule.
   Since the State’s statutes and regulations authorize compliance schedules in permits, the analysis should end there.

The Water Boards also ignore the fact that the Star-Kist TA \s "Star-Kist"  Caribe decision attempted to overturn the “long-standing practice of the [EPA] Office of Water” (LAA XV 4370),
 which properly held that after July 1, 1977, the end date for the first stage of compliance with then existing water quality standards, the CWA defers to State planning determinations under CWA section 303(e) to regulate permits under possibly more stringent water quality standards. (LAA XV 4369.)  CWA section 303(e)(3)(A) requires “effluent limitations and schedules of compliance at least as stringent as those required by section 1311(b).”  (33 U.S.C. §1313(e)(3)(A) TA \s "1313(e)(3)(A)" .)  



The Water Boards’ selective reading of the statute is not surprising, as the requirements of CWA section 303(e) are more far-reaching and comprehensive, requiring express incorporation of 208 Plans, TMDLs, controls on residual wastes, and schedules of compliance for both effluent limits and water quality standards. (33 U.S.C. §1313(e)(3)(A)-(H) TA \l "33 U.S.C. §1313(e)(3)(A)-(H)" \s "1313(e)(3)(A)-(H)" \c 5 .)  However, both federal law and regulation require states to have a Continuing Planning Process in place that is at all times consistent with the CWA. (33 U.S.C. §1313(e)(1) TA \l "33 U.S.C. §1313(e)(1)" \s "1313(e)(1)" \c 5 , (2) TA \l "33 U.S.C. §1313(e)(2)" \s "1313(e)(2)" \c 5 ; 40 C.F.R. §123.25(b) TA \l "40 C.F.R. §123.25(b)" \s "123.25(b)" \c 7 .)  

Another reason the Water Boards do not recognize the applicability of CWA section 303(e) is that, at the time that these permits were adopted, the state’s then current Continuing Planning Process document adopted in 1991 did not meet the statutory requirements. (See U.S.EPA letter to Mr. Paul Lillebo, State Water Resources Control Board (Sept. 21, 1999) and State of California Continuing Planning Process Document (Sept. 1991) (attached as Exhibits B and C to Cities’ Motion Requesting Judicial Notice filed herewith).)

Finally, addenda to the Star-Kist TA \s "Star-Kist"  Caribe decision that the Water Boards failed to provide to the trial court, but which were provided by the Cities, were also ignored.  These addenda find that “[s]everal states have incorporated provisions into their water quality standards or related regulations which specifically authorize schedules of compliance for effluent limits based on post-July 1, 1977 standards. These states are Arkansas . . . and California.”  (BAA XI 3284-3285, 3292-3293.)  

This Court should affirm that, notwithstanding the Water Boards’ failure to provide an implementation plan and compliance schedule for the objective used to set the permits’ limits, ample authority exists for the Water Boards to provide any necessary compliance schedules in discharge permits under both the Porter-Cologne Act and the CWA where immediate compliance is not possible.  (See supra footnote 9.)

F. The Regional Board’s Narrative Water Quality Objective for Toxicity Violates Regulatory as well as Statutory Law Mandates.
The Water Boards’ Answer Brief only addresses the question of whether the Basin Plan’s vague narrative toxicity objective complies with federal regulation, namely 40 C.F.R. §131.11(a)(2), but fails to acknowledge that the CWA requires water quality standards for toxic pollutants to be numeric, not narrative. (33 U.S.C. §1313(c)(2)(B) TA \s "1313(c)(2)(B)" .)  Under this law, the Regional Board’s narrative objective for Toxicity violates statutory requirements and is invalid.

As to the issue of compliance with 40 C.F.R. §131.11(a)(2), which requires that every narrative objective used to regulate toxic pollutants contain an explicit mechanism for translating that objective into numeric permit requirements, the Water Boards ask this Court to ignore a federal district court opinion that the Regional Board’s narrative objective for Toxicity violated this regulatory provision
 just because U.S.EPA wrote a letter subsequent to that opinion essentially claiming that the district court got it wrong.  (Answer Brief at 45.)  



U.S.EPA’s 2002 letter in pertinent part identified numeric limits for acute toxicity (i.e., percent survival requirements) and chronic toxicity provisions (applicable after biological tests identify instances of toxicity).  These types of limits and monitoring were included in the permits and were not appealed by the Cities.  The Cities only challenged the adoption of numeric effluent limits for specific toxicants through the  fifth paragraph of the narrative objective for Toxicity.  (LAA 1081-1082.)  This paragraph directs the Regional Board to establish effluent limitations for specific toxicants, which have been identified through Toxicity Identification Evaluation (“TIE”) procedures. 



Notwithstanding the actual language of the objective, EPA stated that the objective “in conjunction with the regulations at 40 C.F.R. §122.44(d)(1)(iv), provides sufficient detail for the regulation of discharges to satisfy 40 C.F.R. §131.11(a)(2).  Therefore, EPA fully approves the narrative chronic toxicity criterion.”  (See U.S.EPA Letter on remand (Feb. 15, 2002) (attached as Exhibit B to Declaration of Marilyn H. Levin (Feb. 26, 2002)).)  U.S.EPA’s justification was inadequate as neither the TIE procedures nor the regulations at 40 C.F.R. §122.44(d)(1)(iv) provide the level of detail required to satisfy 40 C.F.R. §131.11(a)(2).  (Cities’ Opening Brief at 42; Burbank’s Appellee’s Appendix I 0053, Box 2-1.)

The fact that the “Cities did not challenge EPA’s action on remand” (Answer Brief at 45) is irrelevant.  U.S.EPA remains vulnerable to a contempt action for failure to comply with the federal district court’s opinion, and remains subject to a legal challenge of its February 15, 2002 letter for six years, or until 2008.  (28 U.S.C. §2401(a) TA \l "28 U.S.C. §2401(a)" \s "2401(a)" \c 5 .)  In the meantime, U.S.EPA cannot overrule the federal court’s determination by fiat through an ex post facto justification without taking action to require correction of the objective, or without resorting to an appeal, neither of which occurred in that case.  

U.S. EPA’s 2002 letter also contradicts a previous U.S.EPA determination finding exactly the opposite and stating that if narrative criteria are adopted, “the Regional Board should identify the method by which it intends to control the presence of such toxic pollutants in the waters of the Region….”  (See Enclosure to U.S.EPA Letter to Ms. Carol Onorato, State Board (Oct. 22, 1984) (attached as Exhibit D to Cities’ Motion for Judicial Notice filed herewith); 40 C.F.R. §131.11(a)(2) TA \s "131.11(a)(2)" .)

Finally, and most importantly, neither U.S.EPA nor the Court of Appeal can amend the Basin Plan’s narrative toxicity objective to incorporate by reference the requirements of 40 C.F.R. §122.44(d) without first going through a quasi-legislative process, one which did not occur here.  For these reasons, the Court should determine that the Basin Plan’s narrative toxicity objective fails to comply with state and federal law.  (Wat. Code §§13241 TA \s "13241" , 13372 TA \l "Wat. Code §13372" \s "13372" \c 6 ; 33 U.S.C. §1313(c)(2)(B) TA \s "1313(c)(2)(B)" ; 40 C.F.R. §131.11(a)(2) TA \s "131.11(a)(2)" .)

G. Recent Appellate Case Law Held That Numeric Effluent Limits Are Not Required.

The Water Boards wrongly allege that the “Regional Board is required to include numerical effluent limitations implementing the narrative toxicity objective in NPDES permits.”   (Answer Brief at 45 (citing 40 C.F.R. §122.44(d)(1)(iv)).)  In a recent decision to which the State Board was a party, the First Appellate District ruled that 40 C.F.R. section 122.44(d) does not require a numeric water quality based effluent limitation.  (Communities for a Better Environment TA \s "Communities for a Better Environment"  v. State Water Resources Control Board, et al., supra, 109 Cal.App.4th at 1105.)  Rather, this court determined that 40 C.F.R. section 122.44(k)(3) permits non-numeric effluent limits where numeric ones are not feasible.  (Ibid. TA \s "Communities for a Better Environment" )  Thus, the Water Boards’ allegation that numeric effluent limitations are always required has already been rejected, and review was not granted by this Court.

H. Statutory Requirements Trump EPA Regulatory Authorization.


In setting the effluent limits contained in the three permits held by the Cities, the Water Boards adopted or sanctioned numeric effluent limits derived from informal water quality criteria (e.g., drinking water standards and inapplicable federal water quality criteria).  (LAA XVII 5026; BAA XII 3392.)   Even if the use of these informal criteria were sanctioned under 40 C.F.R. §122.44(d), the Water Boards failed to supplement these criteria with other relevant information as is required under that section as cited by the Water Boards.  (Answer Brief at 45 (citing 40 C.F.R. §122.44(d)(1)(vi) TA \l "40 C.F.R. §122.44(d)(1)(vi)" \s "122.44(d)(1)(vi)" \c 7 ).)  The trial court faulted the Water Boards, at least in part, for their failure to not to consider these criteria in light of and reflecting site specific factors. (LAA XVII 4999 at lines 14-20 (citing, as examples, Wat. Code §§13241 TA \s "13241" , 13263(a) TA \s "13263(a)"  and 33 U.S.C. §§1288(b) TA \s "1288(b)" , 1313(c)(2) TA \l "33 U.S.C. §1313(c)(2)" \s "1313(c)(2)" \c 5 ).)  The statutory obligations cited by the trial court override the regulatory requirements cited by the Water Boards.

I. The Water Board Cannot Use Narrative Objectives To Impose Numeric Limits Without First Complying With APA And Water Code Requirements.

The trial court held that the Regional Board could not implement the narrative water quality objective with U.S.EPA’s water quality criteria unless those criteria were first adopted in a formal rulemaking under the APA.  (LAA XVII 5002-5003.)  The court held that U.S.EPA criteria and other guidance, as utilized and sanctioned by the Water Boards, are “underground regulations” and essentially de facto amendments, supplements, or revisions to the existing Basin Plan.  (Id.)  These informal criteria, when used as numeric criteria to implement a vague, undefined narrative objective resulting in new, more stringent effluent limitations, and without being adopted in accordance with the requirements of the Water Code or the APA, were not valid for general application as used in the Cities’ three permits. (Id.)  

Importantly, the Water Boards in another case argued in favor of the trial court’s findings and exactly opposite of what they have argued in this case – namely that the Regional Board’s reinterpretation of a narrative objective “represents a newly adopted standard.”  (Water Boards’ Opposition to Petition for Writ of Mandate in Communities for a Better Environment, et al. v. State Water Resources Control Board, et al., San Francisco Superior Court Case No. 319575 TA \l "Communities for a Better Environment, et al. v. State Water Resources Control Board, et al.,
San Francisco Superior Court Case No. 319575" \s "Case No. 319575" \c 16 , at 15 lines 18-20 (filed Jan. 9, 2004) (excerpt attached as Exhibit E to Cities’ Motion for Judicial Notice filed herewith).)  This acknowledgement is critical because if the objective is, as the Cities have claimed and the trial court found, a new de facto objective, then the Water Boards must first comply with all legal mandates (e.g., Wat. Code §13241 TA \s "13241" , 13242 TA \s "13242" ; Gov. Code §11353(b) TA \l "Gov. Code §11353(b)" \s "11353(b)" \c 6 ) related to the adoption of that new objective prior to using the objective to set permit limits.

The doctrine of judicial estoppel, sometimes referred to as the doctrine of preclusion of inconsistent positions, should be invoked by this Court to prevent the Water Boards from taking such wholly inconsistent positions in separate proceedings.  Judicial estoppel is “intended to protect against a litigant playing fast and loose with the courts.”  (Jackson v. County of Los Angeles (1997) 60 Cal.App.4th 171 TA \l "Jackson v. County of Los Angeles (1997) 60 Cal.App.4th 171" \s "Jackson" \c 2 , 181.)  “It seems patently wrong to allow a [party] to abuse the judicial process by first [advocating] one position, and later, if it becomes beneficial, to assert the opposite.”  (Id. TA \s "Jackson" ) (citations omitted.)

This Court should find that the Water Boards cannot have it both ways.  The Water Boards’ own argument that reinterpreted narrative objectives are new standards or objectives should be accepted and applied uniformly.  If these new water quality objectives that have never been subjected to a rulemaking process under the APA, or an analysis under Water Code section 13241, then the Court should deem them invalid, and rule that the Water Boards cannot use these invalid objectives to determine reasonable potential or to set permit limits.  (Armistead v. State Personnel Board (1978) 22 Cal.3d 198 TA \l "Armistead v. State Personnel Board
(1978) 22 Cal.3d 198" \s "Armistead" \c 2 , 204-205 (a regulation not promulgated in compliance with the APA is not valid).)

J. The Cities Perform A Valuable Public Service And Were  Inappropriately Characterized As “Polluters.”

As a final note, the Cities take issue with the State’s Answer Brief using the word “polluter” to describe the Cities.  (Answer Brief at 1.)  Use of such a moniker mischaracterizes the Cities’ purpose in relation to this matter.  The Cities have taken on the unenviable task  of collecting and treating collectively up to 100 million gallons a day of sewage and wasted water flushed down toilets and washed down drains, removing a large percentage of the substances contained therein.  (LAA VIII 2188 (97.8% removal of suspended solids).)

Before municipalities throughout the United States took on this valuable public service in the later half of the twentieth century, raw sewage was directly disposed of in our nation’s waterways, without treatment.  Now these Cities use three levels of treatment followed by disinfection to cleanse the effluent to near drinking water quality prior to discharge to the Burbank Western Channel and the Los Angeles River. (BAA VI 1635; LAA IX 2403.)  Yet, the Water Boards characterize the Cities as “polluters” in an effort to jade this Court’s view of the Cities from the outset.  

In reality, the Cities are part of a national environmental success story: “Perhaps the single biggest reason for the dramatic progress in reducing water pollution is the remarkable improvement in the treatment of municipal wastewater.”  (See U.S.EPA, et al , Clean Water Action Plan: Restoring and Protecting America’s Waters, EPA Doc. No. 840-R-98-001, at 3 (Feb. 1998) TA \l "U.S.EPA, et al , Clean Water Action Plan:
Restoring and Protecting America’s Waters,
EPA Doc. No. 840-R-98-001 (Feb. 1998)" \s "Clean Water Action Plan" \c 16  (excerpt attached as Exhibit F to Cities’ Motion Requesting Judicial Notice filed herewith).)  Thus, the Cities are more aptly called stewards of the local environment.

II. CONCLUSION

The Cities respectfully request that this Court not reward the Water Boards for their repeated failures to comply with federal and state statutory requirements by perpetuating this failure in the form of permits lacking adequate foundation.  Instead, the Cities request that this Court remedy the Water Boards’ previous failures by requiring the Water Boards to follow the mandatory procedures and include an evaluation of costs, reasonableness, and necessity either through the Basin Planning process before issuing wastewater treatment permits, or at the permitting stage.
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8, 9, 11, 12, 13, 14, 27, 28

Wat. Code §13242
11, 14, 21, 28

Wat. Code §13245
16

Wat. Code §13263
9

Wat. Code §13263(a)
9, 12, 27

Wat. Code §13263(c)
22

Wat. Code §13263.6
9

Wat. Code §13263.6(a)
5, 6

Wat. Code §13320(a)
16

Wat. Code §13330
16

Wat. Code §13370(c)
1

Wat. Code §13370.5(a)
1

Wat. Code §13372
26

Wat. Code §13377
9

Federal Regulations
40 C.F.R. §122.43(a)
22

40 C.F.R. §122.44(d)(1)(i)
6

40 C.F.R. §122.44(d)(1)(vi)
27

40 C.F.R. §122.44(k)
7

40 C.F.R. §122.47(a)
22

40 C.F.R. §123.25(b)
23

40 C.F.R. §124.6(d)(2)
22

40 C.F.R. §131.10(d)
7

40 C.F.R. §131.10(g)(6)
7

40 C.F.R. §131.11(a)(2)
11, 26

40 C.F.R. §131.11(b)(1)(ii)
11

40 C.F.R. §131.36(b)(10)
3

40 C.F.R. §131.38
3

57 Fed.Reg. 60848
3

65 Fed.Reg. 31682
2, 3

65 Fed.Reg. 31686
2

65 Fed.Reg. 31687
3

State Regulations
23 Cal. Code of Regs., tit. 23, §2231, subd. (a)
22

Other Authority
City of Los Angeles, et al. v. U.S.EPA,
No. CV 00-08919 (C.D.Cal. Dec. 19, 2001)
12, 17, 24

Communities for a Better Environment, et al. v.
State Water Resources Control Board, et al.,
San Francisco Superior Court Case No. 319575
28

Star-Kist Caribe, Inc.
(Apr. 16, 1990) 1990 WL 32490
21, 22, 23

U.S.EPA, et al , Clean Water Action Plan:
Restoring and Protecting America’s Waters,
EPA Doc. No. 840-R-98-001 (Feb. 1998)
30

� 	The Cities’ previous permits contained effluent limits based on these overturned water quality objectives, which were improperly carried over into the current permits through the narrative toxicity objective. (LAA VI 1589-1591, 1626.)


�  	U.S.EPA “does not believe that it is necessary to support the criteria in today’s rule on a pollutant specific water body by water body basis.  For EPA to undertake [such] an effort . . . would impose an enormous administrative burden.”  (California Toxics Rule, 65 Fed.Reg. 31682� TA \s "31682" �, 31687� TA \l "65 Fed.Reg. 31687" \s "31687" \c 7 � (May 18, 2000); see also National Toxics Rule, 57 Fed.Reg. 60848� TA \l "57 Fed.Reg. 60848" \s "60848" \c 7 � (Dec. 22, 1992), from which the permits state many of the Cities’ effluent limits were derived.  (LAA VIII 2194, 2288-2289; Burbank’s Appellants Appendix (“BAA”) VI 1548, IX 2694.)





� 	The Water Boards also cited to BAA IV 0962-0963. (Answer Brief at 10.)  These pages are not included in the record.


� 	City of Los Angeles, et al. v. U.S.EPA, No. CV 00-08919, at 9 (C.D.Cal. Dec. 19, 2001)� TA \l "City of Los Angeles, et al. v. U.S.EPA,�No. CV 00-08919 (C.D.Cal. Dec. 19, 2001)" \s "City of Los Angeles, et al. v. U.S.EPA" \c 16 � (attached as Exhibit A to Declaration of Marilyn H. Levin (Feb. 26, 2002)).)


� 	The Water Boards prepared the record in this case.  (BAA XI 3260-3262; Respondents’ Notice of Lodging of Excerpts of Administrative Record (June 19, 2000).)  The entire administrative records for the original adoption and subsequent amendment of the narrative water quality objective were, and still are, solely within the Water Boards’ hands.  If the Water Boards had documentation that the mandated factors were considered, then these documents should have been included in the administrative record, or should have been the subject of a request for judicial notice.  (Code Civ. Proc. §1094.5� TA \l "Code Civ. Proc. §1094.5" \s "1094.5" \c 6 �; Evid. Code §452(c)� TA \l "Evid. Code §452(c)" \s "452(c)" \c 6 �; Pub. Res. Code §21167.6(b)� TA \l "Pub. Res. Code §21167.6(b)" \s "21167.6(b)" \c 6 �, (e)� TA \l "Pub. Res. Code §21167.6(e)" \s "21167.6(e)" \c 6 �.)  


	The Cities even specifically asked the Regional Board to include in the administrative record “any documents that they had to prove compliance with 13241 at the Basin Plan stage; nothing was submitted.” (BAA IX 2612 at lines 26-28; see also LAA XIV 4095-4096, BAA VII 2099-2100 (asking specifically for the documents or records related to the adoption of the 1994 Basin Plan and any and all considerations of the factors identified in Water Code §13241 at any time as part of the process of establishing beneficial uses or water quality objectives included in the Basin Plan).)  Had such records existed, the Water Boards were obligated to place them, as duly requested, into the record.


� 	This comment was made to the Regional Board in the Cities’ comments (LAA VII 1868; BAA V 1420); alleged in the Cities’ Petition for Review to the State Board (LAA IX 2407 para. 12, 2416 para. 4; BAA VI 1638 para. 12, 1645 para. 39); and plead in the Cities’ Petitions for Writ of Mandate before the Los Angeles County Superior Court (LAA XI 3161, 3188-3190; BAA XII 3526, 3549-3551).


� 	The Water Board appealed the trial court’s decision on six grounds  (State Appellants’ Opening Brief at 2-4 (March 6, 2002); Slip op. at 5), which did not include exhaustion or timeliness of the Cities’ challenge to the Basin Plan or the application of the Basin Plan’s provisions in the Cities’ permits. Exhaustion was only mentioned in relation to CWA sections 1288 and 1315 in a footnote on page 23 of the State’s Opening Briefs to the Court of Appeal. Thus, it is improper for the Water Boards to raise those issues now.


� 	The July 1, 1977 date comes from CWA section 1311(b)(1)(C).  (33 U.S.C. §1311(b)(1)(C)� TA \s "1311(b)(1)(C)" �.)  This statutory section itself does not discuss or, more importantly, preclude compliance schedules.


� 	Wat. Code §13263(c)� TA \l "Wat. Code §13263(c)" \s "13263(c)" \c 6 �; 23 Cal. Code of Regs., tit. 23, §2231, subd. (a)� TA \l "23 Cal. Code of Regs., tit. 23, §2231, subd. (a)" \s "2231, subd. (a)" \c 8 �.  In addition, the CWA expressly requires states to impose “effluent limitations and schedules of compliance.”  (33 U.S.C. §§1313(e)(3)(A)� TA \s "1313(e)(3)(A)" �.)  Federal regulations also authorize, when appropriate, inclusion of a schedule of compliance within a discharge permit.  (40 C.F.R. §§122.43(a)� TA \l "40 C.F.R. §122.43(a)" \s "122.43(a)" \c 7 �, 124.6(d)(2)� TA \l "40 C.F.R. §124.6(d)(2)" \s "124.6(d)(2)" \c 7 � (both referencing section 122.47), 122.47(a)� TA \l "40 C.F.R. §122.47(a)" \s "122.47(a)" \c 7 �.)


 


� 	Although the Water Boards want to rely on their own long-standing practices and do not want them overturned (Answer Brief at 19), this administrative decision would overrule U.S.EPA’s long-standing interpretation that post-1977 water quality standards were supposed to be administered by states under 33 U.S.C. §1313(e).  (LAA XV 4369.)


	The Water Board improperly cited State Board Order WQ 2001-016 as precedent depicting its long-standing practices. (Answer Brief at 19, fn. 6.)   This State Board Order is on appeal in the First District Court of Appeal along with the underlying permit, and should not have been cited by the Water Boards. 


� 	See supra footnote 4� TA \s "City of Los Angeles, et al. v. U.S.EPA" �; see also Slip op. at 26-27.  
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