
 
 

 
 

HILARY MELTZER 
212-788-1585 (tel) 

212-788-1619 (fax) 
hmeltzer@law.nyc.gov 

December 16, 2005 

By Hand
 
Roseann B. MacKechnie, Clerk of Court 
United States Court of Appeals for the Second Circuit 
Thurgood Marshall U.S. Courthouse at Foley Square 
40 Centre Street 
New York, NY  10007 
 
 Re: Catskill Mountains Chapter of Trout Unlimited Inc. v. City of New York
  Docket Number 03-7203 
 
Dear Ms. MacKechnie: 

The City of New York respectfully submits the following response to the 
questions posed by this Court in its December 2, 2005 directive.  The Court initially posed these 
questions at oral argument.  My answer at that time was incorrect.  I respectfully request that the 
Court consider the following analysis in lieu of my answer to Chief Judge Walker’s question 
during the argument. 

The Court asks whether Section 302(b)(2)(A) of the Clean Water Act “and its 
state analog,” 6 NYCRR § 702.17, allow the State of New York flexibility in drafting a SPDES 
permit for the Shandaken Tunnel.  As discussed below, the Clean Water Act provision applies 
only to EPA and cannot be used by states, and applies only where no water quality standards 
have been adopted in accordance with Section 303 of the Act.  While, in contrast, the State 
regulation could allow for a temporary variance from limitations based on New York State water 
quality standards in the Shandaken Tunnel permit, for the reasons discussed below, the City does 
not believe that this provision resolves the significant burdens placed on water allocations that 
arise from the application of the NPDES program to water transfers. 

Clean Water Act Section 302 

Section 302(a) authorizes the Administrator of EPA to establish water quality 
related effluent limitations only where two conditions are met: (1) water quality standards have 
not been adopted under § 303, and (2) the technology-based limitations in NPDES permits, 
imposed pursuant to § 301(b), are inadequate to achieve the water quality goals described in 
§ 302(a).  Section 302(a) provided an important process in the early days of the NPDES 



program, when neither EPA nor most states had adopted water quality standards pursuant to 
§ 303.  Once states adopt water quality standards, however, the states themselves (as well as 
EPA, where EPA administers the NPDES program) must include water quality based effluent 
limitations (“WQBELs”) in NPDES permits under § 301(b)(1)(C) where technology-based 
limitations are insufficient to achieve those standards.  There is no statutory exception 
corresponding to § 302(b)(2)(A) to WQBELs imposed pursuant to § 301(b)(1)(C).   

In other words, § 302 served as a stopgap in the Act’s infancy.  It allowed EPA 
(but not states) to impose effluent limitations based on water quality concerns, in advance of the 
lengthy and complex process of developing water quality standards and classifying water bodies 
under § 303.  Section 302(b) allowed for an exemption from these makeshift effluent limitations 
under certain conditions, and remains as a vestige of the early days of the Act, before water 
quality standards were adopted either by EPA under § 303(b) or by states under § 303(c).  In any 
event, § 302 is not and could not be the basis for any of the effluent limitations in the draft 
SPDES permit for the Shandaken Tunnel, which has been developed by New York State rather 
than by U.S. EPA, and which was developed long after New York established water quality 
standards under § 303 of the Act.   

Section 302(b)(2)(A) applies only to limitations “required by” § 302(a).1  
Accordingly, it has no relevance to this case.  Moreover, if this Court were to create a new 
exemption based on § 302(b)(2)(A) from the requirements of § 301(b)(1)(C), it would disrupt the 
purpose of the Act, as the dischargers actually intended to be regulated by the NPDES program – 
industrial and municipal wastewater dischargers – would take advantage of such a loophole. 

Variances from Water Quality Based Effluent Limitations Based on Water Quality Standards 

The Clean Water Act also allows variances from effluent limitations established 
pursuant to published water quality standards.  As described below, the regulatory authority is 
somewhat convoluted, but in any event is entirely independent of Section 302 of the Act.   

The federal regulations concerning states’ implementation of water quality 
standards under Section 303 of the Act specifically anticipate the use of variances: 

States may, at their discretion, include in their State standards, policies 
generally affecting their application and implementation, such as 
mixing zones, low flows and variances.  Such policies are subject to 
EPA review and approval. 

40 CFR § 131.13 (emphasis added).   

The history of states’ authority to grant variances from WQBELs, and the 
standards and conditions for such variances, are described in Section VIII.B. of the Preamble to 
                                                 

1 That the relief described in § 302(b)(2) of the Act is available only in connection with 
limitations established by the Administrator pursuant to § 302(a) is also confirmed in the 
applicable federal regulations.  See 40 CFR §§ 122.21(m)(5) and (n)(3) (“A modification under 
CWA section 302(b)(2) of the requirements under section 302(a)” [emphasis added]). 

 2  

 



the Proposed Water Quality Guidance for the Great Lakes System, 58 FR 20802, 20921-92 
(April 16, 1993) (“Great Lakes Preamble”).  In connection with the Great Lakes Initiative, EPA 
has itself adopted regulations providing for variances from WQBELs.  40 CFR Part 132, 
Appendix F, Procedure 2, “Variances from Water Quality Standards for Point Sources.”  As the 
Great Lakes Preamble suggests, these regulations incorporate as criteria for variances, verbatim, 
the standards for removing a designated use that has been established for a water body in 
connection with a state’s assignment of water quality standards.  Compare 40 CFR Appendix F, 
Procedure 2(C) with 40 CFR § 131.10(g).  These standards are – and should be – more stringent 
than the “reasonable relationship” standard set forth in Section 302(b)(2).  These regulations also 
provide that such a variance “shall not exceed five years or the term of the NPDES permit, 
whichever is less.”  40 CFR Appendix F, Procedure 2(B).2

EPA provides further guidance concerning variances from WQBELs in its Water 
Quality Standards Handbook (1994).  Consistent with EPA’s own regulations for the Great 
Lakes, Section 5.3 of the Handbook explains that EPA expects states to use the same criteria in 
assessing requests for such variances that are used to evaluate modifications to published water 
quality standards themselves: 

Variance procedures involve the same substantive and procedural 
requirements as removing a designated use … but unlike use removal, 
variances are both discharger and pollutant specific, are time limited, 
and do not forego the currently designated use. 
… 

State variance procedures, as part of State water quality standards, 
must be consistent with the substantive requirements of 40 CFR 131. 

Id. at 5-12.  The Handbook goes on to note that variances must be granted “for a specific period 
of time and must be rejustified upon expiration but at least every 3 years.”3  Id.  A copy of 
Section 5.3 of the Handbook, “Variances from Water Quality Standards,” is attached.  The 
Handbook is available at http://www.epa.gov/waterscience/library/wqstandards/handbook.pdf.   

The regulation referred to in the Court’s December 2 request is New York’s 
implementation of this directive.  The text of the regulation, 6 NYCRR § 702.17, is virtually 
identical to the EPA variance provisions for the Great Lakes Initiative, 40 CFR Part 132, 
Appendix F, Procedure 2.4  Consistent with EPA’s interpretation set forth in the Water Quality 

                                                 
2 Under § 402(b)(1)(B) of the Act, the term of a NPDES permit issued by a state may not 

exceed five years.  33 U.S.C. § 1342(b)(1)(B). 

3 EPA resolved this discrepancy between 3-year periods, based on re-evaluations of water 
quality standards under § 303(c)(1), and longer periods, such as New York’s 5-year periods, 
based on the terms of NPDES permits, in a 1992 Memorandum from the Office of General 
Counsel, a copy of which is attached. 

4 EPA has adopted similar regulations for other jurisdictions.  See, e.g., 40 CFR §§ 131.33(d) 
(Idaho), 131.34(c) (Kansas), and 131.40(c) (Puerto Rico). 
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Standards Handbook, New York’s regulation (like the Great Lakes regulation) specifies precisely 
the criteria for variances from WQBELs that apply to removing designated uses under 40 CFR 
§ 131.10(g).  See 6 NYCRR § 702.17(b).  Also consistent with EPA’s interpretation, New York 
may issue variances only for limited terms – in New York, the 5-year term of a SPDES permit.  
See 6 NYCRR § 702.17(a)(5), New York Environmental Conservation Law § 17-0817(1). 

Variances Are Not the Solution to the Problems Created by Applying the NPDES Program to 
Water Transfers 

As discussed in the City’s briefs on this appeal as well as at oral argument, 
requiring NPDES permits for water transfers would create serious burdens on water management 
for drinking water supply, flood management, and other municipal functions.  One such burden 
that has been extensively addressed by the parties is the requirement that effluent limitations in 
NPDES permits ensure compliance with water quality standards.  While, as noted above, states 
may issue variances from WQBELs, the availability of variances is not a solution to the 
problems caused by requiring NPDES permits for water transfers. 

Most fundamentally, variances from WQBELs are temporary, while water 
transfer structures are generally designed to be permanent.  Moreover, variances are supposed to 
include conditions designed to bring about compliance with water quality standards over time.  
New York State’s regulations, for example, must require “that reasonable progress be made 
toward achieving the effluent limitation based on the standard or guidance value….”  6 NYCRR 
§ 702(e)(2).  See also 40 CFR Part 132, Appendix F, Procedure 2.F.2.  This requirement – like 
many applicable to the NPDES program – assumes the existence of, or necessity for, a treatment 
facility.  Such a facility likely does not exist, and may make no sense, in connection with a 
transfer of untreated water. 

Thus, variances do not solve the problems created by applying the NPDES 
program to water transfers, but would at best only defer them.  Frequent re-evaluations of permit 
conditions, and requirements that facilities make progress toward achieving water quality goals 
that cannot reasonably be met, are precisely the types of burdens that would constitute an 
abrogation of states’ water allocations in contravention of Clean Water Act § 101(g).  On the 
other hand, if this Court were to sanction permanent variances, it would frustrate the purpose of 
the Act by allowing the wastewater treatment works and industrial dischargers, who were 
actually intended to be regulated under the NPDES program, to avoid meeting water quality 
standards, without making efforts to upgrade treatment facilities to come into compliance over 
time. 

The problem faced by New York City is that there seems to be no mechanism – 
short of a forty-acre chemical treatment facility which none of the parties to this litigation, or 
other stakeholders, would support – that will ensure compliance with the water quality standard 
for turbidity.  (See, e.g., A991-997.)  This is not a temporary problem; it arises from the 
geography and geology of the watershed of the Schoharie reservoir.  (A915.)  While the City is 
studying a number of alternatives that may reduce turbidity in the discharges from the Shandaken 
Tunnel, and while we have committed to implement any such measures that are determined to be 
feasible, effective, and cost-effective (A1791), no process short of a treatment plant will cure the 
problem, which is caused by natural conditions in the watershed.  That is, we do not believe that 
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