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We urge the State Water Resources Control Board to withdraw its proposed order, and to instead work 
collaboratively with EBMUD and other California dischargers to achieve environmental progress.  We invite the 
State Water Resources Control Board to engage in a thoughtful, national discussion on the regulatory regime 
for PEFTFs, rather than unilaterally to impose inappropriately stringent and counter-productive new 
requirements on one, progressive agency which has taken significant strides to offer better treatment to peak 
flows in an uncertain regulatory climate. 
    
I. Efforts to Craft a Federal Policy on PEFTFs 
 
The following discussion summarizes the extensive effort that U.S. EPA has put into its still-unfinished attempt 
to develop an appropriate regulatory framework for PEFTFs.  Many of these efforts struggled with whether, and 
under what circumstances, to apply the secondary treatment standard to PEFTFs.  In every instance, EPA 
recognized it was critical to develop a workable approach for facilities that were not designed to meet such a 
standard.  The State Water Resources Control Board’s proposed order fails to take a similar approach that 
acknowledges the uncertain regulatory regime for these structures, and fails to offer a constructive approach for 
working with EBMUD to address its concerns. 
 

A. Early FACA 
 
EPA’s Federal Advisory Committee Act (FACA) working group on sanitary sewer overflows (SSO FACA) spent 
many years attempting to develop national policy on PEFTFs.  Notably, a September 30, 1999 paper 
(ATTACHMENT A) on the subject acknowledged the varied approaches that had been used for PEFTF 
permitting and regulation in the past: 
 

“To date, the NPDES permits issued for PEFTF discharges have not established consistent requirements 
and have used different regulatory constructs (e.g. limits based on secondary treatment, approved 
anticipated bypass, limits based on BAT/BCT plus water quality-based requirements).  Some existing 
permits do not establish any effluent limitations, while others provide effluent limitations based on the 
30-day averages provided in the secondary treatment regulations (40 CFR 133 (see attachment A for a 
summary of the secondary treatment regulations)).  Consequently, the type and degree of treatment of 
facilities that have been authorized in the past varies widely.” 

 
The paper proposed two options for future PEFTF regulation.  EPA acknowledged that modification and 
clarification of the NPDES permit regulations might be appropriate to better clarify the best approach for 
regulating PEFTFs.   
 

B. Withdrawn Proposed SSO Rule 
 

Ultimately, in late 2000, EPA released its proposed SSO regulation and scheduled it for publication in the 
Federal Register.  Although the regulation was pulled back in early 2001, EPA’s proposed rule contained a 
lengthy discussion of PEFTF regulation.  Notably, as reflected in this preamble excerpt, EPA requested comment 
on the continued use of PEFTFs in limited circumstances.   
  

c. Interim use of Peak Excess Flow Treatment Facilities 
 
“EPA has identified a limited number of cases where NPDES permits have been used to authorize or 
approve infrequent discharges from a peak excess flow treatment facilities (PEFTFs) located in sanitary 
sewer collection systems.  In the past, the NPDES permits issued for PEFTF discharges have used 
different regulatory constructs. The Agency has identified permits written for facilities in Texas, 
California, and New York, that authorize discharges from PEFTFs and do not incorporate effluent 
limitations based on secondary treatment. EPA requests comments on the existence of NPDES permits 
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authorizing discharges from PEFTFs in other States, and the framework under which those permits 
were issued, including articulated expectations for how long the facilities were expected to operate.” 
 

Recognizing the challenge that such a policy/regulatory change would have on existing systems, EPA went on to 
note that: 

 
“The approach outlined below discusses how EPA would address PEFTFs that are not designed to meet 
effluent limitations based on secondary treatment or any more stringent water quality-based 
requirements on an interim basis in enforcement actions.” 
 
“Where a permittee’s system evaluation and capacity assurance plan and program audit indicate that 
elimination of avoidable wet weather SSOs will take a long time (e.g., five to twenty years), EPA 
recognizes that interim use of a PEFTF to reduce adverse health and/or environmental impacts may be 
appropriate.  EPA requests comment on potential health and/or environmental impacts or benefits of 
long-term PEFTF use, and on the treatment efficiency of various technologies used for PEFTFs, and how 
such treatment efficiencies compare to biological treatment systems operating under peak flow 
conditions.” 
 

The Agency also crafted “criteria for wanting, or needing, PEFTFs.”  Once again, EPA’s choice of language 
acknowledged that some PEFTFs would need to continue in operation in the future.  EPA also acknowledged in 
these criteria that there would be PEFTFs “that will not comply with effluent limits for secondary treatment and 
any more stringent limits necessary to meet water quality standards” and that such PEFTFs could only do so in 
the context of the specified procedures.  Also relevant to EBMUD’s situation, EPA noted that “[e]xisting 
permitted PEFTFs could remain under permit until expiration of the permit.”   
 

C. 2001 Draft Memo 
 
The Agency continued to attempt to develop federal policy on PEFTFs through a later 2001 effort.  On 
December 21, 2001, EPA released for stakeholder comment a draft memorandum entitled NPDES Requirements 
for Municipal Wastewater Treatment During Wet Weather Conditions (ATTACHMENT B).  In this memorandum, also 
not finalized, the Agency noted that “EPA may address a peak excess flow treatment facility that is not designed 
to meet effluent limitations based on secondary treatment (and any necessary more stringent water quality-
based requirements) on an interim basis in an enforcement action which provides a formal commitment and 
schedule to carry out a plan to correct problems.”   
  

D. 2004 Report to Congress on the Impacts and Control of CSOs and SSOs 
 
On August 26, 2004, EPA released its Report to Congress on the Impacts and Control of Combined and Sanitary Sewer 
Overflows (Report) (http://cfpub.epa.gov/npdes/cso/cpolicy_report2004.cfm), the second and final report that EPA was 
required to develop in accordance with the Consolidated Appropriations Act for Fiscal Year 2001.  The Report 
finds that while there is evidence that “CSOs [combined sewer overflows] and SSOs [sanitary sewer overflows] 
may cause or contribute to environmental and human health impacts” it is “difficult to establish a cause-and-
effect relationship between” human illnesses or water quality impacts/impairments and overflows.   
 
Notably, EBMUD’s system is consistent with the technologies explored and outlined by EPA in its Report chapter 
focused on Technologies Used to Reduce the Impacts of CSOs and SSOs.  This chapter notes that “[t]he development of 
wet weather treatment systems presents a viable alternative to storing excess flows.”  Report at 8-13.  It also states 
that “treatment technologies are assumed to operate intermittently, with dry weather flows from the CSS or SSS 
handled by the existing wastewater treatment plant.  Treatment technologies considered here include strategies 
for developing wet weather treatment capacity at remote locations in the sewer system . . .” and “[d]isinfecting 
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excess wet weather flows.”  Id. at 14.  The Report also discusses “Disinfection Coupled with Solids Removal” as 
an effective and beneficial technology pairing.  Id. at 8-21,8- 22.   
 
  E. Recent Federal Consent Decrees 
 
Since 2001, EPA has not released any guidance or drafts focused on PEFTFs.  However, in federal consent 
decrees, EPA has allowed cities to construct new PEFTFs that will not achieve secondary treatment.  These 
facilities are being constructed as part of a comprehensive approach to wet weather resolution in various parts 
of the country.   
 
II. Interpretation of Montgomery v. Costle Decision 
 
NACWA is extremely concerned with the State Water Resources Control Board’s interpretation of the 
Montgomery v. Costle court decision in the proposed order (646 F.2d 568 (D.C. Cir. 1980)).  The Montgomery case 
determined that EPA properly excluded sewage overflow points from the definition of “treatment works” and that  
 

“the appropriate standards for setting effluent limitations are derived from the best practicable 
technology requirement of section 301(b)(1)(A) (as well as any more stringent state limits under section 
301 (b)(1)(C)), instead of the secondary treatment standards of section 301(b)(1)(B).  Proper application 
of the best practicable technology standard would scarcely allow raw sewage to be discharged ‘at will.’”  
646 F.2d at 592.   

 
The Montgomery court recognized that CWA section 212’s definition of treatment works including collection 
systems applied “as used in this subchapter” – the subchapter on “Grants for the Construction of Treatment 
Works.”  Accordingly, the Montgomery court held the section 212 definition was inapplicable to CWA section 
301 (which lays out the secondary treatment requirement):  
 

“The legislative history also indicates that the broad definition of treatment works in section 212 was 
viewed as an expansion beyond the common meaning of the word, and expansion justified by the 
context of the federal grant authorization . . . . Approval of this new definition in the narrow context of 
construction grants was not a determination that attaching a sewer system to a treatment facility would 
require secondary treatment at formerly independent overflow points.”  Id.  at 591 (emphasis added). 

 
Dramatically conclusive is the Montgomery court’s statement that “neither the language of the Act nor its history 
supports the conclusion that the definition of ‘treatment works’ in section 212 should be viewed as supplying 
the meaning of that term in section 301.”  Id.   
 
Consistent with Montgomery is the fact that nearly two decades later, EPA’s SSO proposed regulation contained 
a lengthy discussion regarding creating a separate permitting program for collection systems.  Notably, if EPA 
believed collection systems were part of the POTW, the concept of a separate permitting program for them 
would make no sense at all.  EPA acknowledged in its proposed rule that inadequately maintained collection 
systems that feed into regional systems (like EBMUD’s) can cause serious problems for those regional systems.  
Of particular note from EPA’s proposed rule is the following statement: 
 

“The Agency believes that poorly performing municipal satellite collection systems can be major 
contributors to peak flow problems in regional collection systems.  In addition, the Agency believes that the 
investment in maintenance, repair and enhanced capacity of municipal satellite collection systems has 
often historically lagged behind that for regional municipal collection systems.  This lag in investment is 
generally due to institutional issues such as lack of responsibility by municipal satellite collection 
system operators for problems downstream in the collection system or at a treatment plant, even where 



NAC
Feb
Pag
 

 

 
EBM
syst
than
 
III. 
 
In 2
the 
faci
peak
trea
 
EBM
sepa
cha
and
mea
“ma
 
Fur
mit
con
extr
peak
requ
wat
dur
of B
can 
a m
sho
freq
 
IV. 
 
Aga
wor
pro
the 
ben
unc
 
Sinc
 
 
Alex
Gen

CWA Letter 
ruary 20, 200

ge 5 of 5 

the mun
downstr

MUD’s PEFT
tems.  In ligh
n curtailed. 

Prop

2003, NACW
survey.  Not

ilities are use
k flow contr

atment of pea

MUD’s PEFT
arate sanitar
llenges prese

d enhanced tr
asures to pro
aximizing th

rthermore, as
igating unco

ntrolled locat
reme peak flo
k flow condi
uire PEFTFs 
ter quality cri
ration (less th
BOD5, and m

be adjusted 
mass loading l

uld be addre
quency, magn

Con

ain, NACWA
rk collaborat
gress.  We in
regulatory r

neficial facilit
certain regula

cerely yours,

xandra Dapo
neral Counse

to State Wat
07 

nicipal satelli
ream.  In add

TFs provide t
ht of the reco

posed Order 

WA conducted
tably, among
ed by 16 perc
rol.  The prop
ak wet weath

TFs are consi
ry sewer syste
ented by, wet
reatment of 

ovide the hig
he use of the c

s U.S. EPA re
ontrolled dis
tion that rece
ows from PE
itions, and ca
to meet the 
iteria, since t
hat 24 hours

may have diff
pursuant to

limit for faci
essed throug
nitude and d

nclusion 

A urges the St
tively with EB
nvite the Stat
egime for PE
ties by an age
atory climate

 

olito Dunn 
el 

ter Resources

ite collection
dition, direct

treatment of 
ognized limit

will Discour

d a wet weath
g the 75 respo
cent and 16 p
posed order, 
her flows.   

stent with co
ems (70 Fed. R
t weather eve
flows in wet 
hest possible
collection sy

ecognized in 
scharges (e.g.
eive a signifi

EFTFs may pr
an protect th
30-day avera
typically PEF

s).  Finally, ex
ficulty meetin
o 40 CFR 133
ilities with le

gh the develo
duration of is

tate Water Re
BMUD and o
te Water Reso
EFTFs, rather
ency that has
e.    

s Control Bo

n system may
t oversight by

f wet weather
tations of tho

rage Treatme

her survey of
ondents with
percent are co

if finalized, 

oncepts outli
Reg. 76,013 (
ents, the peak
weather.  Fo

e treatment t
ystem for sto

its Septemb
., at manhole
cant level of 
rovide more 
he efficiency 
ages of the se
FTFs dischar
xisting techn
ng the 85% r

3.103(d), whi
ess concentra
opment of we
solated wet w

esources Con
other Califor
ources Contr
r than to act
s taken signi

oard 

y have been a
y EPA and N

r flows from 
ose systems, 

ent of Peak F

f its member
h separate sa
onsidering P
will ultimate

ined in EPA’
Dec. 22, 200
k flow policy

or example, E
to the greate
rage” – both

er 30, 1999 is
es or in basem
f treatment.   

effective trea
and stability

econdary trea
rge very infre
nologies for P
removal for s
ch authorize
ated influent
et-weather cr
weather flow

ntrol Board 
rnia discharg
rol Board to 

t hastily in re
ificant stride

a significant 
NPDES States

many of thes
EBMUD’s ef

Flows 

ship.  75 util
nitary sewers

PEFTFs as ne
ely discourag

’s late 2005 p
5)).  Recogni
y expresses a
EPA’s propos
est possible p
h practices fu

ssue paper, P
ment backup
The infrequ

atment than
y of biologica
atment regul
equently (2-6
PEFTFs are n
suspended so
es either a low
t.  Complian
riteria that p

ws. 

to withdraw
gers to achiev
engage in a 

estricting the
es to offer be

source of ca
s has been lim

se municipal
fforts should

lities across t
s, peak exces

ew or enhanc
ge communi

policy on pea
izing the unp

a strong prefe
sed policy su
peak wet wea
urthered by E

PEFTFs can r
ps) in favor o

uent treatmen
n stressed bio

al plants.  It 
lations, or m

6 times/year) 
not expected 
olids.  The 85
wer percent r

nce with wate
roperly take 

w its proposed
ve meaningf
thoughtful, 

e use of existi
etter treatmen

apacity probl
mited.” 

l satellite col
d be commen

the nation re
ss flow treatm
ced controls 
ity efforts to 

ak flow blend
predictabilit
erence for th

upports the “
ather flow” an
EBMUD’s PE

reduce health
of discharges
nt and disch

ological plan
makes no se

most 30-day a
and for limi
to provide 8

5% removal r
removal requ

er quality sta
into accoun

d order, and 
ful environm
national dis
ing, environm
nt to peak flo

lems 

llection 
nded rather 

esponded to 
ment 
to improve 
enhance 

ding at 
ty of, and 
he capture 

use of 
nd 
FTFs.   

h risks by 
s at a 

harge of 
ts under 

ense to 
average 
ited 
85% removal 
requirement 
uirement or 

andards 
nt the 

to instead 
mental 
scussion on 
mentally 
ows in an 


