I. 

STATEMENT OF JURISDICTION

This action concerns the jurisdictional reach of the Clean Water Act, 33 U.S.C. § 1251 TA \l "Clean Water Act, 33 U.S.C. § 1251" \s "Clean Water Act, 33 U.S.C. § 1251" \c 2  et seq.  It also concerns the scope of the National Pollution Discharge Elimination System (“NPDES”) permitting program contained within the Clean Water Act, 33 U.S.C. § 1311 TA \l "Clean Water Act, 33 U.S.C. § 1311" \s "Clean Water Act, 33 U.S.C. § 1311" \c 2 , et. seq.  The district court had federal question jurisdiction under 28 U.S.C. § 1331 TA \l "Clean WAter Act, 28 U.S.C. § 1331" \s "28 U.S.C. § 1331" \c 2 .  

This appeal is from an order granting an injunction filed on January 23, 2004; jurisdiction is based on 28 U.S.C. § 1292(a)(1) TA \l "Clean Wate Act, 28 U.S.C. § 1292(a)(1)" \s "28 U.S.C. § 1292(a)(1)" \c 2 .  The City of Healdsburg filed a notice of appeal on February 20, 2004; this appeal is timely under Fed. R. App. Proc. 4(a)(1)(A).  

This appeal is also from a final decision (judgment) of the district court filed on March 8, 2004.  The City of Healdsburg filed a timely Motion to Amend Judgment on March 18, 2004.  Following an Order Conditionally Granting Defendant’s Motion To Amend The Judgment And Vacating Hearing on April 27, 2004, the City of Healdsburg filed a notice of appeal on May 27, 2004; this notice of appeal is timely under Fed. R. App. Proc. 4(a)(1)(A) and 4(a)(4)(A)(iv).  Jurisdiction is based on 28 U.S.C. § 1291 TA \l "Clean Water Act, 28 U.S.C. § 1291" \s "28 U.S.C. § 1291" \c 2 .

In addition, on November 4, 2003, the trial court issued an order granting partial summary judgment on certain issues.  To the extent that the court’s rulings in this order impacted the final outcome in the trial court, that order is also the subject of this appeal.  

As set forth in the April 27, 2004 Order, the district court has reserved jurisdiction respecting assessment of future civil penalties.  

II. 

ISSUES PRESENTED FOR REVIEW

1.
Is the Basalt Pond part of Healdsburg’s wastewater treatment system and therefore not a “water of the United States?” 

2.
Is the Basalt Pond part of an ongoing gravel excavation operation because it is being reclaimed and it serves as a disposal location and settling pond for a mining company’s gravel wash water and therefore not a “water of the United States?” 

3.
Is the Basalt Pond an “adjacent wetland” under the EPA’s definition of “waters of the United States” even through it does not abut the Russian River and does not drain into the Russian River?

4.
Is the entire underground aquifer of the Russian River valley, including the Basalt Pond, a “tributary” of the Russian River and therefore a water of the United States, even though numerous courts have concluded Congress did not intend to include jurisdiction to regulate groundwater in the Clean Water Act?

5.
Is the Basalt Pond a “point source” under the Clean Water Act where there is no discrete channel or conveyance from the Basalt Pond to any water of the United States?

6.
Did the court abuse its discretion in assessing Civil Penalties against Healdsburg for the time the City operated with all permits required by the appropriate permitting agency?



STATEMENT OF THE CASE

This case concerns the extent of the jurisdiction of the Clean Water Act and its NPDES permitting program.  In an action brought under the “citizens suit” provision of the Clean Water Act, the court below found that the entire groundwater aquifer percolating towards the Russian River is “tributary” of the Russian River.  The Court found that one particular terrace mining pond excavated into that aquifer, the Basalt Pond, as well as wetlands that have been encouraged to develop around the pond’s edge, are “adjacent” to the Russian River.  The court concluded the man-made pond is a “water of the United States.”  

The Court also found that the Basalt Pond does not fall within certain exceptions to waters of the United States, including an EPA and Corps of Engineers exception for waste treatment systems and a Corps of Engineers exception for gravel excavation operations.  The Court reached these conclusions even though Healdsburg’s waste treatment system was specifically designed and located to use these man-made ponds as percolation ponds, and even though Healdsburg began using the Basalt Pond for waste treatment when it was not a water of the United States.  The Basalt Pond also receives wash water from an ongoing gravel excavation operation and is simultaneously undergoing reclamation.  Both of these activities, Healdsburg believes, are essential elements of a gravel excavation operation.

The Court held that the Basalt Pond is a water of the United States; therefore, the City of Healdsburg’s discharge of treated wastewater to the Basalt Pond under a state-issued permit is a violation of the Clean Water Act.  The City is required to cease its discharge of treated wastewater into the Basalt Pond or obtain a permit under the National Pollution Discharge Elimination System (“NPDES”).  Although Healdsburg had continuously operated under a state water quality permit, the Court also fined Healdsburg $20,000, and it assumed continuing jurisdiction to assess additional penalties if Healdsburg does not move diligently to obtain an NPDES permit.  The Court also ordered Healdsburg to pay $480,000 in costs and attorneys fees.

III. 

STATEMENT OF FACTS

A. Healdsburg’s Waste Water Treatment System.

In 1970, Healdsburg commissioned a new waste water treatment system.  As designed, the system included primary settling ponds, secondary biodegradation ponds, and finally a retention and percolation pond.  (AER 9: FOF 38(C)(D).)
  The plant was designed so that water would percolate from the retention pond into the surrounding aquifer, further cleansing the water in the process.  (AER 8: 76 (Ex 146, Sheet 6, chart in lower left hand corner).)  

The new facility was located specifically so that it could take advantage of several existing terrace mining pits as percolation ponds.  (AER 9: FOF 38 (I).)  These terrace mining pits, including the “Basalt Pond” at issue here, are large holes excavated in dry land, which then fill with groundwater.  (AER 10: Opinion at 3:19-20.)  By using these existing pits to receive its treated wastewater, Healdsburg was able to avoid digging new percolation ponds.  (AER 9: FOF 38(I) 

Over the years, California’s North Coast Regional Water Quality Control Board issued a series of permits allowing Healdsburg to use terrace mining pits, including the Basalt Pond, as percolation ponds.  (AER 9: FOF 38(M); FOF 38(P); FOF 38(Q).)  The Regional Water Board is also the agency responsible for administering the federal NPDES program.  

As intended, the wastewater discharged by the City into the Basalt Pond undergoes additional treatment in that pond and as it percolates into the surrounding aquifer.  The treated wastewater resides in the Basalt Pond in excess of one year.  (AER 7: Lambie at 506:4-9.)  During that time it undergoes de-nitrification, settling, filtration, and other treatment processes.  (AER 7: Flugum at 331:20-333:15; 363:10-23; 634:5-9.)  The water in the Basalt Pond then percolates into the surrounding aquifer.  (AER 9: FOF 86.)  The water in the aquifer surrounding the Basalt Pond meets all drinking water standards set by the Federal Government and by the California Department of Health Services.  (AER 7: Flugum at 317:13-318:5.)  

B. The Basalt Pond.

The Basalt Pond is a terrace mining pit excavated in the late 1960s through the early 1980s.  (AER 10: Opinion at 5:16-17.)  It is separated from the Russian River by 200-1000 feet of natural land, on top of which has been built a road for hauling gravel.  (AER 7: Lambie at 502:2-6.)  After excavation of the pit ceased in 1984, the pit was used to receive sediment-laden gravel processing water.  (AER 10: Opinion at 5:23.)

Healdsburg began using the Basalt Pond as its percolation pond in approximately 1978.  (AER 10: Opinion at 6:24.)  At that time, the Pond was not a “water of the United States.”  (AER 10: Opinion 21:7-8.) 

In 1986, Syar Industries, Inc. purchased from Basalt Rock Company the sand and gravel excavation operation known as the “Grace Ranch” property.  (AER at 6: Perry at 220:3-25; 221:1-2.)  Syar’s operations on the Grace Ranch property consist of: (1) mining for aggregate; (2) the processing of mined material; (3) the reclamation of mined areas; and (4) the process for dealing with sediments and fines which are the by-products of processing mined materials.  (AER 7: Perry at 216:7-25; 217:1-25; 218:1-2; 219:14-25: 220:1-2, 22-25; 221:1-12.)  Each of these components is an integral part of Syar’s excavation operation.  (AER 7: Perry at 219:14-24; 226:2-7, referring to Trial Exhibit 1, p. 20 (AER 8:1).)

Since 1986, the Basalt Pond has been used by Syar to receive slurry containing sediments and fines from Syar’s processing plant.  (AER 7: Perry at 221:25; 222:1-9.)  In addition, the Basalt Pond is currently used by Syar for reclamation required by the County of Sonoma as a condition of Syar’s continuing mining activities.  (AER 7: Perry at 230:14-25; 231-234:1-16; AER 8: 5, 35 (Exs. 2, 3).)  

C. Creation of the Basalt Pond Wetlands.

As part of Syar’s reclamation activities in the Basalt Pond, Syar has created shoals and wetlands along the southern edge of the pond.  (AER 9: FOF 63 and 64.)  These wetlands did not exist when Syar purchased the property in 1986.  (AER 10: Opinion at 21:5-6.)

Except where intentional reclamation activity has occurred, the sides of the Basalt Pond are precipitous.  (AER 7: Northen at 54:19-24.)  Without man-made shoals, terrace mining pits do not provide good fishery habitat.  (AER 7: Northen at 50:13-25.)  Similarly, in their natural state, terrace mining pits do not provide good habitat for waterfowl.  (AER 9: FOF 53; AER 7: Northen at 51:7-9.)  Terrace mining pits simply do not provide good aquatic habitat until they have been reclaimed.  (AER 9: FOF 55; AER 7: Northen at 51:19-21.)  

Similarly, until they have been reclaimed, the margins of terrace mining pits show low species diversity, little wildlife value, and limited opportunity for development of a full suite of riparian forest organisms.  (AER 9: FOF 56; AER 7: Northen at 53: 4-7.)  Until they are reclaimed, terrace mining pit margins provide a limited or poor habitat for birds.  (AER 9: FOF 57; AER 7: Northen at 53:9-21.)  Although visually the margins of terrace mining pits may look like a forest, in fact they are really just a small band of trees along the edge of these pits. (AER 9: FOF 58; AER 7: Northen at 53: 22-25.)  Human intervention is required before these terrace mining pits can become a viable portion of the ecosystem.  (AER 9: FOF 61; AER 7: Northen at 54:10-13.)

D. The Hydrological Characteristics Of The Basalt Pond.

The Basalt Pond is separated from the Russian River by “uplands” (i.e., non-wetlands).  (AER 7: Lambie at 502:2-6.)  Water in the Basalt Pond’s wetlands flows inward to the Basalt Pond, rather than outward to the Russian River.  (AER 9: FOF 49.)

The Basalt Pond is lined with very fine-grained sediment from years of receiving gravel wash water and functioning as a percolation pond for Healdsburg.  (AER 7: Lambie at 494:2-24.)  This sediment restricts the flow of water from the Basalt Pond, resulting in a higher water level in the pond than in the surrounding aquifer.  (AER 7: Lambie at 495:10-13.) 
There is no open channel or fissure between the Basalt Pond and the Russian River.  (AER 9: FOF 75.)  The Basalt Pond is not connected to the Russian River by any discernible, confined, and discrete conveyances, such as pipes, ditches, canals, channels, conduits, wells, discrete fissures, containers, concentrated animal feeding operations, landfills or leach collection systems.  (AER 9: FOF 76.)  The Basalt Pond contributes no surface water flow of any type to the Russian River.  (AER 9: FOF 77.)  

Water resides in the Basalt Pond for a least one year before it flows radially, in all directions, into the surrounding groundwater system.  (AER 7: Lambie at 503:7-12, 18-19, 506:4-9.)  Water that leaves the Basalt Pond combines with groundwater in the surrounding aquifer and moves down the valley.  (AER 9: FOF 85; Lambie at 491:8-11; 508:14-17; 552:18-20.)  Once water from the Basalt Pond enters the groundwater system, it takes three to six months for any portion of that commingled groundwater to reach the Russian River.  (AER 9: FOF 87; AER 7: Lambie at 505:17-23.)

Only 26% of the water that leaves the Basalt Pond ever reaches the Russian River.  (AER 7: Lambie at 507:22 – 508:1.)  Water from the Basalt Pond that enters the Russian River with other groundwater percolates into the Russian River along a 2200 foot reach of the river.  (AER 7: Lambie at 508:12-13.)  

Healdsburg’s use of the Basalt Pond as a percolation pond produces no discernable changes to the water quality in the Russian River.  (AER 7: Lambie at 541:2 – 556:20; AER 8: 59 (Ex 101, Figure 3, HB 0039, Figure 4, HB 0040, and Figure 5, HB 0041).)  Any change to the composition of the Russian River is purely theoretical and would be indiscernable in the river itself.  (AER 7: Lambie at 564:4-19.)  

E. The Corps Of Engineers Disclaimer Of Jurisdiction.

Plaintiff’s counsel formally requested the Corps of Engineers determine whether the Basalt Pond was a “water of the United States” for purposes of Clean Water Act jurisdiction.  This written request included five or six exhibits, including a map, photographs, information on wildlife use, and material on hydrology.  (AER 9: FOF 18; AER 7: Straub at 444:18-445:5.)

The Corps of Engineers reviewed Mr. Silver’s letter and the attached exhibits as part of the Corps’ investigation of the matter.  (AER 7: Straub at 445:6-7.)  The Corps also contacted Syar Industries, Inc. (“Syar”) to ascertain the current use of the Basalt Pond.  (AER 9: FOF 20; AER 7: Straub at 445:21-446:6; Perry at 250:18-20; 261:1-262:13.)

Syar responded, accurately representing that the (a) Basalt Pond is owned by Syar; (b) that reclamation activities related to previous mining are still occurring at the Basalt Pond pursuant to the California Surface Mining and Reclamation Act; (c) that the Basalt Pond is used by Syar as a discharge point for a “slurry of process fines” pursuant to Waste Discharge Requirements issued by the North Coast Regional Water Quality Control Board; and (d) the Basalt Pond remains under bond toward completion of the reclamation activities. (AER 9: FOF 21; AER 7: Perry at 254:15-258:24; Straub at 446:7-447:12; 465:4-24.)  The Corps’ engineer had visited the Syar processing facility and the Basalt Pond area within the past few years and so was familiar with Syar’s general operations.  (AER 7: Perry at 259:8-260:24.)

After completing his investigation, the Corps engineer drafted a jurisdictional determination letter for review by his superiors.  The letter, and all the information in the file, was reviewed by the Section Chief, the Office of Counsel, and by the Branch Chief, Calvin Fong.  (AER 7: Straub at 448:5-449:16; Hicks at 473:21-474:17.)  Mr. Fong signed the letter, which disclaims Clean Water Act jurisdiction over the Basalt Pond on the grounds that the Basalt Pond has been in continuous commercial use as part of Syar’s ongoing gravel mining operation.  (AER 8: 55 and 66 (Trial Ex. 7; Trial Ex. 103).)

IV. 

summary of argument

The issue in this case is whether a manmade pond used by the City of Healdsburg (the “City” or “Healdsburg”) as part of its waste treatment system is a “water of the United States” under the Clean Water Act, 33 U.S.C. § 1251 TA \s "Clean Water Act, 33 U.S.C. § 1251"  et seq. (“CWA”).  If so, Healdsburg must obtain a federal National Pollution Discharge Elimination System (“NPDES”) permit in order to discharge into this portion of its waste treatment system.  If not, Healdsburg’s facility will continue to be regulated under state waste discharge requirements issued by the California Regional Water Quality Control Board, North Coast Region, just as it has been for decades.  

After a bench trial, the court below ruled that the pond is a jurisdictional “water of the United States” under the EPA’s and Corps of Engineers’ regulations interpreting the Clean Water Act.  Alternatively, the court held that the pond itself is a “point source” that discharges into wetlands “adjacent to” the Russian River.  

The rulings of the court below are in error.  The court failed to apply two exceptions to waters categorized as waters of the United States that would exempt Healdsburg from NPDES permitting – the “waste treatment system” exception and the “excavation operation” exception. 

In addition, when interpreting the relevant EPA regulations, the court below erroneously concluded that the Basalt Pond is an “adjacent wetland” and a “tributary” of the Russian River.  Along with other rulings, these conclusions of the court below are in error.

Waste Treatment System Exception.  EPA’s regulations defining the term “waters of the United States” contains an exception for “waste treatment system.”  The definition of a “waste treatment system” is broad and covers every aspect of municipal waste treatment from collection to treatment to ultimate disposal.  40 C.F.R. § 35.2005 (12) TA \l "40 C.F.R. § 35.2005 (12)" \s "40 C.F.R. § 35.2005 (12)" \c 6 .  Healdsburg’s waste treatment system was specifically designed to use man-made terrace mining pits like the Basalt Pond as percolation ponds.  The Basalt Pond is a component of Healdsburg’s overall waste treatment system and therefore is not a water of the United States.

Excavation Operation Exception.  An Army Corps of Engineers’ interpretation of the phrase “waters of the United States,” exempts gravel mining “excavation operations” until they are abandoned.  51 Fed.Reg. 41206, 41217 (1986) TA \l "51 Fed.Reg. 41206, 41217 (1986)" \s "51 Fed.Reg. 41206, 41217 (1986)" \c 3 .  The court below misinterpreted the term “excavation operation” to exclude operations integral to gravel mining such as the disposal and settling of gravel washwater and reclamation.  Because the Basalt Pond is being used for both reclamation and washwater disposal, it is not abandoned and so falls within the Corps’ exemption.  Indeed, the court below improperly failed to follow the Corps’ official jurisdictional disclaimer that had reached this conclusion.

Adjacent Wetlands.  The court below rested its ruling in part on the notion that the Basalt Pond and its perimeter wetlands are “adjacent” to the Russian River.  The question of “adjacency” of wetlands is controlled by regulation and United States Supreme Court precedent.  The regulations do not regard waterbodies such as the Basalt Pond to be “wetlands.”  Although the shallows around the perimeter of the Basalt Pond may be wetlands, they are not “adjacent” to the Russian River because they do not abut or drain into the river, do not filter, purify or slow the flow of surface water into the river, and do not maintain and improve the quality of the river. 

Aquifer As A Tributary.  A tributary is a surface water stream or river, not a groundwater flow.  The CWA does not apply to groundwater, so the court’s ruling that the entire groundwater aquifer, into which the Basalt Pond has been excavated, is in error.  

The Basalt Pond As A Point Source.  The Basalt Pond is not a “point source” that discharges into the wetlands along its perimeter.  Those wetlands are part of the pond, and a pond cannot “discharge” into itself.  In addition, the Basalt Pond is a mass of water, and not a “discernible, confined and discrete conveyance,” as required by the CWA.  

Penalties.  The court erred in assessing penalties against Healdsburg.  Healdsburg has operated for years under a state pollution control permit issued by the same regulatory agency that is responsible for issuing NPDES permits.   Healdsburg did not know the Basalt Pond is a water of the United States until the trial court issued its ruling.

V. 

Standard of Review.

The district court’s conclusions of law after a bench trial are reviewed de novo.  Star v. West, 237 F.3d 1036, 1038 (9th Cir. 2001) TA \l "Star v. West, 237 F.3d 1036, 1038 (9th Cir. 2001)" \s "Star" \c 1 .  The district court’s determination of mixed questions of law and fact after a bench trial are generally reviewed de novo.  Charter Communications, Inc. v. County of Santa Cruz, 304 F.3d 927, 930 (9th Cir. 2002) TA \l "Charter Communications, Inc. v. County of Santa Cruz, 304 F.3d 927, 930 (9th Cir. 2002)" \s "Charter" \c 2 , cert. denied, 2004 U.S. LEXIS 583 (Jan. 12, 2004).  The district court’s findings of fact after a bench trial are reviewed for clear error.  Friends of Yosemite Valley v. Norton, 348 F.3d 789, 793 (9th Cir. 2003) TA \l "Friends of Yosemite Valley v. Norton, 348 F.3d 789, 793 (9th Cir. 2003)" \s "Friends" \c 1 .  The district court’s authority to grant an injunction is reviewed de novo, but the court’s exercise of that power, including the scope of injunctive relief, is reviewed for abuse of discretion.  Idaho Watersheds Project v. Hahn, 307 F.3d 815, 823 (9th Cir. 2002) TA \s "Idaho" . 

VI. 

DISCUSSION

A. Healdsburg’s Discharge Of Partially Treated Wastewater Into The Basalt Pond Does Not Require An NPDES Permit Because The Man-Made Basalt Pond Is Part Of Healdsburg’s Waste Treatment System And The Pond, Therefore, Is Not A Water Of The United States.

An NPDES permit is required for discharges of pollutants into “navigable waters” from “a point source.”  Headwaters v. Talent Irrigation District, 243 F.3d 526, 532 (9th Cir. 2001). TA \s "Headwaters"  The term “navigable waters” is synonymous with the term “waters of the United States.”  33 U.S.C. § 1362(7) TA \l "33 U.S.C. § 1362(7)" \s "33 U.S.C. § 1362(7)" \c 2 .  Here, the trial court concluded that the Basalt Pond is a “water of the United States.”  

In doing so, the court misapplied regulations establishing that waste treatment systems are not themselves waters of the United States.  In reaching its conclusion, the court made several significant findings that compel a conclusion opposite to that reached by the court.  First, the court found that the Basalt Pond’s wetlands are part of the Basalt Pond itself.  (AER 10: Opinion, 16:13-14.)  Second, the court found that treatment of Healdsburg’s wastewater occurs in the Basalt Pond and its associated wetlands.  (AER 10: Opinion, 7:22-23 and 8:1-3.)  Third, the court found that the engineers who designed Healdsburg’s wastewater treatment plant located it to take advantage of the existing terrace mining pits and intended that gravel mining pits such as the Basalt Pond would act as part of an overall waste treatment system.  (AER 10: Opinion at 17:13-16 and 17:20-21.)  Finally, the trial court found that at the time Healdsburg first began using the Basalt Pond as part of its Waste Treatment System, the Basalt Pond was not a water of the United States.  (AER 10: Opinion at 21:7-8.)  These four facts – as found by the court – compel the conclusion that the Basalt Pond is part of Healdsburg’s waste-treatment system and therefore, by regulatory definition, cannot be a water of the United States.  

1. A “Waste Treatment System,” Including The Location Used For Final Treatment and Disposal Such As The Basalt Pond, is not a “Water of the United States.”
“Waste treatment systems” are not “waters of the United States.”  EPA regulations state: 

Waste treatment systems, including treatment ponds or lagoons designed to meet the requirements of CWA (other than cooling ponds as defined in 40 CFR 423.11(m) which also meet the criteria of this definition) are not waters of the United States.”

40 C.F.R. § 122.2 TA \l "40 C.F.R. § 122.2" \s "40 C.F.R. § 122.2" \c 6  (emphasis added).  EPA regulations define “complete waste treatment system” very broadly to include every component of the system, from initial collection and transport to the final disposal of the treated wastewater and residues:  

(12) Complete waste treatment system.  A complete waste treatment system consists of all the treatment works necessary to meet the requirements of title III of the Act, involving: (i) The transport of wastewater from individual homes or buildings to a plant or facility where treatment of the wastewater is accomplished; (ii) the treatment of the wastewater to remove pollutants; and (iii) the ultimate disposal, including recycling or reuse, of the treated wastewater and residues which result from the treatment process.

40 CFR § 35.2005(12) TA \l "40 CFR § 35.2005(12)" \s "40 CFR § 35.2005(12)" \c 6  (emphasis added).  Healdsburg’s designed use of the Basalt Pond as a final treatment and percolation pond bring the pond squarely within the regulatory definition of a “complete waste treatment system.”

2. The Court Below Misinterpreted The Waste Treatment System Exception By Reading The “Including” Clause as a Limitation Rather than as an Expansion.

In interpreting the waste treatment system exception, the court below avoided the broad language of the entire regulation and instead rested its analysis exclusively on the clause relating to “treatment ponds or lagoons designed to meet the requirements of the CWA.”  It concluded that “[n]o doubt, the actual plant was ‘designed’ to take advantage of abandoned mining pits like Basalt Pond, but the pits themselves were not so designed.”  (AER 10: Opinion at 17:20-21.)  

The court below improperly read the word “including” to be one of limitation rather than inclusion.  It read the term “including” to mean that the only treatment ponds that could fit within the exception were those specifically “designed to meet the requirements of the CWA.”  This reading runs contrary to established principles of interpretation, and contrary to EPA’s own explanation of the regulation.  

As Black’s Law Dictionary (7th ed.) states, the “participle including typically indicates a partial list <the plaintiff asserted five tort claims, including slander and libel>.”  A “partial list” includes listed items, but it does not exclude unlisted items.  Courts have repeatedly held that the word “include” is one of illustration and enlargement, not limitation.  See Chickasaw Nation v. United States, 534 U.S. 84, 89 (2001) TA \l "Chickasaw Nation v. United States, 534 U.S. 84, 89 (2001)" \s "Chickasaw" \c 1  (“including” introduces an “illustrative list” without “any suggestion that Congress intended [it] to be complete”); Federal Land Bank v. Bismark Lumber Co., 314 U.S. 95, 100 (1941) TA \l "Federal Land Bank v. Bismark Lumber Co., 314 U.S. 95, 100 (1941)" \s "Federal Land" \c 1  (“the term ‘including’ is not one of all-embracing definition, but connotes simply an illustrative application of general principle”); In re Yochum, 89 F.3d 661, 668 (9th Cir. 1996) TA \l "In re Yochum, 89 F.3d 661, 668 (9th Cir. 1996)" \s "In re Yochum" \c 1  (“in terms of statutory construction, use of the word ‘includes’ does not connote limitation”). 

The regulation is a partial list of waste treatment system elements that includes “treatment ponds or lagoons designed to meet the requirements of CWA.”  It does not limit “waste treatment systems” to just the items on that list.  The phrase includes those ponds and lagoons without excluding “waste treatment systems” generally.  It was an error for the court to turn the term “including” into “excluding all other ponds and lagoons.”  

3. The History of the Waste Treatment System Exception Confirms the Regulation is to be Read as a Whole and Includes the Basalt Pond.

In 1979, EPA first memorialized in regulation its understanding that the term “waters of the United States” does not include waste treatment systems: 

Waste treatment systems (other than cooling ponds meeting the criteria of this paragraph) are not waters of the United States.

40 CFR § 122.2(t)(1979) TA \l "40 CFR § 122.2(t)(1979)" \s "40 CFR § 122.2(t)(1979)" \c 6 ; 44 Fed. Reg. 32854, 32901 (June 7, 1979) TA \l "44 Fed. Reg. 32854, 32901 (June 7, 1979)" \s "44 Fed. Reg. 32854, 32901 (June 7, 1979)" \c 3 .  EPA stated that it “agrees with a frequently encountered comment that waste treatment lagoons or other waste treatment systems should not be considered waters of the United States.”  44 Fed. Reg. at 32858.

In 1980, EPA amended the exception to add the “ponds and lagoons” clause.  As amended, the provision read:

Waste treatment systems, including treatment ponds or lagoons designed to meet the requirements of CWA (other than cooling ponds as defined in 40 CFR § 423.11(m) TA \l "40 CFR § 423.11(m)" \s "40 CFR § 423.11(m)" \c 6  which also meet the criteria of this definition) are not waters of the United States.

45 Fed. Reg. 33290, 33424, (May 19, 1980).  EPA explained manmade waste treatment systems (not just manmade lagoons and ponds) are not waters of the United States:  

The proposal exempted “treatment ponds or lagoons designed to meet the requirements of the CWA” from the definition of navigable waters.  To clarify that the scope of this exemption is not limited to treatment ponds or lagoons, it is now written to cover “waste treatment systems including treatment ponds or lagoons . . ..”  

Id. (ellipsis in original, emphasis added).

In addition, EPA added the following language:

This exclusion applies only to manmade bodies of water which neither were originally created in waters of the United States (such as a disposal area in wetlands) nor resulted from the impoundment of waters of the United States.

Id.  Explaining the addition of this sentence, EPA said:

Because CWA was not intended to license dischargers to freely use waters of the United States as waste treatment systems, the definition makes clear that treatment systems created in those waters or from their impoundment remain waters of the United States.  Manmade waste treatment systems are not waters of the United States, however, solely because they are created by industries engaged in, or affecting, interstate or foreign commerce.

45 Fed. Reg. at 33298 (emphasis added).  EPA’s concern was clear.  It was not trying to assert jurisdiction over waste treatment systems, generally, but it did not want to lose jurisdiction over U.S. waters just because they were impounded into a waste treatment system.

EPA quickly reconsidered its addition of this “impoundment” clause to the regulation.  Only two months later, EPA suspended the last sentence of the May 19th regulations (the “impoundment” clause).  EPA acknowledged the language could have been interpreted to include within it (and therefore pull into the definition of waters of the United States) ponds that had historically been viewed as waste treatment systems, for example, ponds that had been created by impounding U.S. waters:

The Agency’s purpose in the new last sentence was to ensure that dischargers did not escape treatment requirements by impounding waters of the United States and claiming the impoundment was a waste treatment system, or by discharging wastes into wetlands. . . .  Certain industry petitioners . . . objected that the language of the regulation would require them to obtain permits for discharges into existing waste treatment systems, such as power plant ash ponds, which had been in existence for many years.  In many cases, they argued, EPA has issued permits for discharges from, not into, these systems.  They requested EPA to revoke or suspend the last sentence of the definition.

EPA agrees that the regulation should be carefully re-examined and that it may be overly broad.  Accordingly, the Agency is today suspending its effectiveness.

45 FR 48620 (July 21, 1980)(emphasis added).  The net effect of the amendment and the subsequent partial suspension confirmed that existing ponds historically considered to be part of a waste treatment system are not waters of the United States.  

Here, of course, the suspension of the language does not affect the status of the Basalt Pond as a component of Healdsburg’s waste treatment system.  Basalt Pond is not a pond created in waters of the United States or resulting from impoundment of U.S. waters.  It is a man-made pond, dug in dry land, and filled with percolating groundwater and treated wastewater. 

The history of the “waste treatment system” regulation clearly demonstrates EPA’s intent not to regulate (as waters of the United States) pre-existing, man-made, non-impoundment, waste treatment system ponds.  Discharges from those waste treatment systems ponds may be subject to NPDES permitting, but not discharges into them.  Waste treatment system ponds such as the Basalt Pond, which has been used for many years by Healdsburg, the Basalt Company, and Syar Industries to segregate waste from the Russian River, are not “waters of the United States.” 

4. Incorporation of A Pre-Existing Percolation Pond Such As The Basalt Pond Into Healdsburg’s Waste Treatment System Is Encouraged Under The Clean Water Act.

By excluding the Basalt Pond from Healdsburg’s waste treatment system because it pre-dated the Clean Water Act, the Court essentially prohibits a municipality from incorporating pre-existing waste treatment components into its waste treatment system.  This contradicts the Clean Water Act itself.

A key element of the Clean Water Act was the promise by the federal Government that it would provide funds to local communities so that they could upgrade their treatment facilities and begin to clean up the navigable waters of the country.  33 U.S.C. § 1251(a)(4) TA \l "33 U.S.C. § 1251(a)(4)" \s "33 U.S.C. § 1251(a)(4)" \c 2 (“It is the national policy that Federal financial assistance be provided to construct publicly owned waste treatment works.”)  Congress was particularly concerned that the funding for building and upgrading publicly owned treatment works not be wasted.  Congress required EPA to “determine that the facilities plan of which such treatment works are a part constitutes the most economical and cost-effective combination of treatment works  over the life of the project to meet the requirements of this chapter.”  33 U.S.C. § 1298(b) (emphases added) TA \l "33 U.S.C. § 1298(b)" \s "33 U.S.C. § 1298(b)" \c 2 .  The grant program specifically allowed municipalities to use grant funds to acquire existing treatment facilities, as well as build new ones.  See 49 Fed. Reg. 6224.  

Healdsburg expressly chose to locate its facility near existing terrace mining ponds so it could use those ponds as percolation ponds.  It did so so that it would not have to excavate a new percolation pond.  The ponds it chose were not waters of the United States at the time.  Healdsburg’s use of the pre-existing, man-made Basalt Pond was entirely consistent with Congressional intent that funding be committed only for the most economical and cost-effective waste treatment solutions.  Incorporating pre-existing waste treatment elements into its system was a sound expenditure of public funds.  The City was not required to rebuild from the ground up, or in this case, from the ground down, pre-existing waste treatment components.

/ / /

/ / /

/ / /

The Basalt Pond Is Not A Water Of The United States Because It Is Part Of Syar’s Ongoing Gravel Extraction Operation, Functioning As Both A Waste Treatment System For Gravel Wash Water And As A Reclamation Site Essential To Syar’s Continuing Mining Operations.

5. The Corps Gravel Extraction Operation Exception Applies to the Basalt Pond.

The Basalt Pond is not a water of the United States and is not subject to jurisdiction under the Clean Water Act because it is being used on an ongoing basis as part of a gravel excavation operation that has not been abandoned.  This conclusion is based on a long-standing Corps of Engineers interpretation of its regulations that excerpts from waters of the United States “pits excavated in dry land for the purpose of obtaining fill, sand or gravel unless and until the construction or excavation operation is abandoned.”  51 Fed.Reg. 41206, 41217 (1986) TA \s "51 Fed.Reg. 41206, 41217 (1986)" .  The court below erred in determining that this exception for mining excavation operations did not apply to the Basalt Pond.

The gravel mining exception appears in preamble to the Corps’ regulations defining waters of the United States: 

[We] generally do not consider the following waters to be “waters of the United States.”  However, the Corps reserves the right on a case‑by‑case basis to determine that a particular waterbody within these categories of waters is a water of the United States.

* * *

(c) Artificial lakes or ponds created by excavating and/or diking dry land to collect and retain water and which are used exclusively for such purposes as stock watering, irrigation, settling basins, or rice growing.

* * *

(e) Waterfilled depressions created in dry land incidental to construction activity and pits excavated in dry land for the purpose of obtaining fill, sand or gravel unless and until the construction or excavation operation is abandoned and the resulting body of water meets the definitions of waters of the United States (see 33 C.F.R. 328.3(a)).

Leslie Salt Co. v. United States, 896 F.2d 354, 359 (9th Cir. 1990) TA \l "Leslie Salt Co. v. United States, 896 F.2d 354, 359 (9th Cir. 1990)" \s "Leslie Salt" \c 1  (quoting 51 Fed.Reg. 41206, 41217 (1986) TA \s "51 Fed.Reg. 41206, 41217 (1986)"  (emphasis added by Ninth Circuit)), cert. denied, 498 U.S. 1126 (1991). The Ninth Circuit concluded that the Corps intended to exclude from federal jurisdiction “artificially created waters which are currently being used for commercial purposes” but that “those waters are subject to such jurisdiction on a case-by-case basis of review.”  Id. at 360. 

Although the court below accepted the validity of the gravel mining exception, it then misapplied the exception by divorcing the term “excavation” from its partner, “operation.”  It read the term narrowly to mean only the removal of material and not the associated and mandatory reclamation and filling with slurried fines.  The Court’s rationale is erroneous in at least three respects.  

First, although “excavation” in the Basalt Pond per se is complete, Syar’s “excavation operation” at the Grace Ranch property (of which the Basalt Pond is just one part) is ongoing.  A “surface mining operation” encompasses the entire mining facility, so that no portion of the facility is “abandoned” until the entire operation is complete. 

Second, a surface mining operation includes reclamation.  Thus, Syar’s ongoing reclamation of the Basalt Pond, which is an express condition of its right to continue mining gravel, is an integral element of its ongoing “excavation operation.”  

Third, “abandonment” does not occur until there is an intent to relinquish rights.  Syar and its predecessor, the Basalt Pond Co., clearly never intended to abandon their rights to the Basalt Pond.  

a. The Basalt Pond Is Not Abandoned Because It Is Used By Syar For Its Gravel Washing Operation.

The Basalt Pond has been used for decades as the discharge location for the washwater used to rinse excavated gravel.  This washwater is piped from Syar’s processing plant to the Basalt Pond where the silt settles out.  As Syar’s chief engineer stated, the discharge for washwater is integral to the excavation operation.  (AER 7: Petty at 217:14-25; 218:1-2; 221:25; 227:8-16.)  

The ruling of the Court below that “excavation operation” does not include disposal of excavated waste material is clearly untenable under California Surface Mining and Reclamation Act (“SMRA”). 
  That law defines “surface mining operations” as including the “production and disposal of mining waste”:

§ 2735.  “Surface mining operations”

“Surface mining operations” means all, or any part of, the process involved in the mining of minerals on mined lands by removing overburden and mining directly from the mineral deposits, open‑pit mining of minerals naturally exposed, mining by the auger method, dredging and quarrying, or surface work incident to an underground mine.  Surface mining operations shall include, but are not limited to:

(a) Inplace distillation or retorting or leaching.

(b) The production and disposal of mining waste.

(c) Prospecting and exploratory activities.

Cal. Pub. Resources Code § 2735 TA \l "Cal. Pub. Resources Code § 2735" \s "§ 2735" \c 3  (emphasis added); Hansen Brothers Enterprises, Inc. v. Board of Supervisors of Nevada County, 12 Cal.4th 533, 541 n.4 (1996) TA \l "Hansen Brothers Enterprises, Inc. v. Board of Supervisors of Nevada County, 12 Cal.4th 533, 541 n.4 (1996)" \s "Hansen" \c 1 .  “‘Mining waste’ includes the residual of soil, rock, mineral, liquid, vegetation, equipment, machines, tools, or other materials or property directly resulting from, or displaced by surface mining operations.”  Cal. Pub. Resources Code § 2730 TA \l "Cal. Pub. Resources Code § 2730" \s "§ 2730" \c 3 . 

Syar must wash its gravel before selling it, a process which generates “mining waste.”  Syar must dispose of this mining waste, and the process by which it disposes of it is part of Syar’s “surface mining operations,” as defined by SMRA.  Because Syar’s disposal of mining waste into the Basalt Pond is both part of its excavation operation and is ongoing, Syar has not “abandoned” the Basalt Pond.  

The Basalt Pond also acts as a “settling pond,” fitting under the earlier portion of the preamble quoted above.  Notably, the settling pond exception does not vanish upon “abandonment” of an excavation operation.  Thus, whether the Corps’ gravel mining exception applies, or whether, upon “abandonment of an excavation operation,” the settling pond exception came into play, Basalt Pond is not a “water of the United States.”

b. Syar’s Current Reclamation Of The Basalt Pond Is An Essential Element Of It Ongoing Gravel Extraction Operation.

A mining company cannot just dig a pit and walk away; rather, under permits issued pursuant to the SMRA, a mining company is obligated to reclaim the mining location and such reclamation is part-and-parcel of its “excavation operation.”  

As stated in the SMRA, “no person shall conduct surface mining operations unless a permit is obtained from, a reclamation plan has been submitted to and approved by, and financial assurances for reclamation have been approved by, the lead agency for the operation.”  Cal. Pub. Resources Code § 2770(a) TA \l "Cal. Pub. Resources Code § 2770(a)" \s "§ 2770(a)" \c 3 .  Reclamation includes actions “so that mined lands are reclaimed to a usable condition which is readily adaptable for alternate land uses” and may include “backfilling, grading, resoiling, revegetation, soil compaction, stabilization, or other measures.”  Cal. Pub. Resources Code § 2733 TA \l "Cal. Pub. Resources Code § 2733" \s "2733" \c 3 .  

In the present case, reclamation of the Basalt Pond is an express condition placed on Syar’s ability to continue excavating new pits on the Grace Ranch property.  Holding, as the Court below does, that a mining “excavation operation” does not include reclamation ignores the essential nature of reclamation to the mining process.  

c. Neither Syar Nor Its Predecessors Ever Abandoned The Basalt Pond.

The court below erroneously ruled that the Syar’s excavation operation had been abandoned.  This finding cannot be reconciled with the law of mining and zoning, and impinges on Syars’ rights as a property owner that has continuously used its property.

An owner of a mining operation does not abandon its rights until two essential elements have occurred: an intention to abandon all further use of the property for mining‑related activities, and an overt act, or a failure to act, which clearly demonstrates the owner does not claim or retain any interest in conducting further mining‑related activities.  Hansen TA \s "Hansen" , supra, 12 Cal.4th at 569.  In Hansen, the court was asked to consider whether cessation of quarrying aggregate from a particular hillside constituted “abandonment” under a zoning ordinance even though the mining company continued to quarry at a nearby riverbed location.  The Hansen court specifically held, “[c]essation of use alone does not constitute abandonment.  ‘[A]bandonment of a non-conforming use ordinarily depends upon a concurrence of two factors:  (1) an intention to abandon; and (2) an overt act, or failure to act, which carries the implication the owner does not claim or retain any interest in the right to the nonconforming use . . . .’”  Id. at 569.  

In the present matter, rather than demonstrating an intent to abandon excavation operations, the Basalt Rock Company Extraction Plan, dated January 31, 1985, clearly shows an ongoing intent to continue excavation and excavation‑related operations, including operations encompassing the Basalt Pond.  It states:

“Approximately 10 acres of the Phase 1 site was cleared in 1984 as part of Basalt's normal operations preparatory to the extraction operations that are expected to occur in 1985. [] . . .  The area covered by this Mining Permit Application represents one phase of a 185‑acre, 4‑phase extraction operation planned to take place on the Grace Ranch between the present day and the year 2010.”  

(AER 8 [(Ex. 6 at RW0627‑29)] (emphasis added).)  Clearly, neither the Basalt Rock Company nor Syar ever intended to abandon either the overall gravel extraction operations on the Grace Ranch property or the Basalt Pond terrace mining pit itself.  Certainly there was never any overt act unequivocally demonstrating such an intent.  On the contrary, both companies intended to preserve their rights to use the Basalt Pond for future extraction and extraction‑related activities.

The Hansen TA \s "Hansen"  court also held that for there to be an abandonment, there must be an abandonment of the entire business operation, not just a component of it:

We have concluded, however, that the nonconforming use which Hansen TA \s "Hansen"  Brothers had a right to continue is the aggregate production and sale business and that rock quarrying is an integral part of that business.  Therefore, since the aggregate business itself has not been discontinued, Hansen Brothers has not lost the right to future quarrying on its property as necessary to its production of aggregate.  The 180‑day provision applies to the nonconforming use itself, not to the various components of the business.

Id. at 570 (footnote omitted) (emphasis added).

As in Hansen TA \s "Hansen" , Syar’s Grace Ranch gravel mining operation as a whole is larger than just a single excavation site.  It also requires a place to discharge its gravel‑processing water.  Moreover, Syar remains under bond for completing reclamation activities at the Basalt Pond as an express condition of its continued mining at other locations on the Grace Ranch property.   Each of these elements is an integral part of Syar’s overall aggregate business.  Therefore, under Hansen TA \s "Hansen" , the Basalt Pond has never been abandoned by Syar.

6. The Corps Of Engineers Properly Applied The Gravel Mining Exception But Plaintiff Never Properly Challenged The Corps’ Jurisdictional Disclaimer.

Using these same principles, the Corps, when asked for a jurisdictional determination by River Watch, came to the conclusion that the Basalt Pond was still in continuous commercial usage, i.e., that the Basalt Pond had not been abandoned as part of Syar’s excavation operation.  (AER 8: Ex. 103.)  The basis for the Corps’ conclusion was that the Basalt Pond was the destination of a constant flow of muddy washwater, or fines, coming from Syar's gravel washing operation in Healdsburg.  This washwater is discharged into the perimeter of the Basalt Pond in compliance with Syar's reclamation obligations.  The Corps thus concluded that the Basalt Pond was not a “water of the United States.”

As Healdsburg pointed out below, it would be improper to overrule the Corps of Engineers’ disclaimer of jurisdiction without bringing the Corps into this action as a party.  Plaintiff never joined the Corps but, simply, encouraged the Court to ignore the Corps’ disclaimer.  Because the Corps, not the Court, is the agency vested with the discretion to decide when to depart from the general rule set forth in the excavation operation exception (“the Corps reserves the right on a case-by-case basis to determine that a particular waterbody within these categories of waters is a water of the United States”), it was improper for the court below to “overrule” the Corps’ decision without the presence of the Corps as a party to this case.  Indeed, had the Corps been a party, the proper remedy would have been to remand to the Corps for further consideration, not to usurp the Corps’ discretion.  Plaintiff should have challenged the Corps’ jurisdictional determination in a claim made under the Administrative Procedure Act, 5 U.S.C. §§ 701 TA \l "Administrative Procedure Act, 5 U.S.C. §§ 701" \s "§§ 701" \c 3  et seq.  See, e.g., Golden Gate Audobon Society, Inc. v. U.S. Army Corps of Engineers, 796 F. Supp. 1306 (N.D. Cal. 1992) TA \l "Golden Gate Audobon Society, Inc. v. U.S. Army Corps of Engineers, 796 F. Supp. 1306 (N.D. Cal. 1992)" \s "Golden Gate Audobon" \c 1  (environmental group challenge to Corps wetlands jurisdictional determination); Save Ourselves, Inc. v. U.S. Army Corps of Engineers, 958 F.2d 659 (5th Cir. 1992) TA \l "Save Ourselves, Inc. v. U.S. Army Corps of Engineers, 958 F.2d 659 (5th Cir. 1992)" \s "Save Ourselves" \c 1  (environmental group challenge to Corps wetlands jurisdictional determination); Vieux Carre Property Owners, Residents & Associates, Inc. v. Brown, 875 F.2d 453, 461 (5th Cir. 1989) TA \l "Vieux Carre Property Owners, Residents & Associates, Inc. v. Brown, 875 F.2d 453, 461 (5th Cir. 1989)" \s "Vieux Carre" \c 1  (APA review of Corps jurisdictional determination under section 10 of the Rivers and Harbors Act).

This is not a case where the Corps was silent on the question of whether a case-by-case exception should have been made to the general gravel excavation exception.  On the contrary, Plaintiff itself sought a jurisdictional determination from the Corps.  Plaintiff submitted to the Corps all the materials it apparently felt were necessary for the Corps’ determination, and the Corps issued a jurisdictional determination adverse to the Plaintiff’s position.  The Corps decided that the Basalt Pond had not been abandoned, that it was the subject of ongoing gravel extraction operations, and that the Corps would exercise its discretion to not assert federal jurisdiction over the Basalt Pond.  This jurisdictional determination carried the force of a final agency action.  See Baccarat Fremont Developers v. U.S. Army Corps of Engineers, 2003 U.S. Dist. LEXIS 25184 *9 (N.D. Cal. August 11, 2003) TA \l "Baccarat Fremont Developers v. U.S. Army Corps of Engineers, 2003 U.S. Dist. LEXIS 25184 *9 (N.D. Cal. August 11, 2003)" \s "Baccarat" \c 1 , appeal docketed, No. 03 16586 (9th Cir. Aug. 22, 2003); Vieux Carre TA \s "Vieux Carre"  Property Owners, supra 875 F.2d at 456.

Rather than pursuing its remedies against the Corps directly, Plaintiff simply encouraged the Court below to disregard the Corps’ jurisdictional determination, although the Corps was not a party to the action.  The Court below should not have followed Plaintiff’s invitation in this regard.  The Court should have declined to go behind the Corps’ decision unless the Corps was a party before it.  The Court should have simply deferred to the Corps’ final agency action and held that that action was dispositive.  See Avoyelles Sportsmen’s League, Inc, v. Marsh, 715 F.2d 897, 904 (9th Cir. 1983) TA \l "Avoyelles Sportsmen’s League, Inc, v. Marsh, 715 F.2d 897, 904 (9th Cir. 1983)" \s "Avoyelles" \c 1  (wetlands determinations are reviewed under deferential standard of section 706(2)(a) of the APA).  “The task of the reviewing court is to apply the appropriate APA standard of review . . . to the agency decision based on the record the agency presents to the reviewing court.”  Friends TA \s "Friends"  of the Earth v. Hintz, 800 F.2d 822, 829 (9th Cir. 1986); Southwest Center for Biological Diversity v. United States Forest Service, 100 F.3d 1443, 1450-51 (9th Cir. 1996) TA \l "Southwest Center for Biological Diversity v. United States Forest Service, 100 F.3d 1443, 1450-51 (9th Cir. 1996)" \s "Southwest" \c 1 .  The Corps’ ruling – that the Basalt Pond was subject to ongoing gravel excavation operations and therefore not a jurisdictional waterbody – should have become the ruling of the Court.

B. Neither the Basalt Pond nor the entire Underground Aquifer of the Russian River Valley can be Deemed a “Tributary” of the Russian River since Congress did not intend the Clean Water Act to Encompass Groundwater.

The court below held, “the underground aquifer is a slow-moving, underground tributary of the river.”  (AER 10: Opinion 5:4-5.)  The court repeated this ruling again later, applying it to the Basalt Pond as well.  “Basalt Pond and the subterranean groundwater that flows through it are ‘tributaries’ of the Russian River.”  (AER 10: Opinion at 17:24-25.)  The court held that the “vast underground aquifer” (AER 10: Opinion at 3:8) of the Russian River Valley, and the Basalt Pond, “an open way station on the underground tributary” (AER 10: Opinion at 5:5-6), are “tributaries” of a water of the United States, the Russian River, and so themselves are waters of the United States.  With this holding, the trial court goes further than any court before it in extending Clean Water Act jurisdiction.  This holding violates the clear language of the pertinent regulations and violates the undisputed intent of Congress.

1. The Customary Definition Of “Tributary” Does Not Encompass Percolating Groundwater.  

EPA’s regulation describing “waters of the United States” describes several types of waterbodies and then says that “[t]ributaries of waters identified in paragraphs (a) through (d) of this definition [e.g. rivers, lakes and streams]” are also “waters of the United States.”  40 C.F.R. § 122.2 TA \s "40 C.F.R. § 122.2" .  The regulations do not define “tributary.”  The Ninth Circuit, however, has.  A “‘stream which contributes its flow to a larger stream or other body of water’ is a tributary.”  Headwaters TA \s "Headwaters" , Inc. v. Talent Irrigation District, 243 F.3d 526, 533 (9th Cir. 2001) (quoting Random House College Dictionary 1402 (rev. ed. 1980)).  A “stream” is a “flow of water in a channel or bed, as a brook, rivulet, or small river.”  American Heritage Dictionary Of The English Language (4th ed.).  

In no sense can a “vast underground aquifer,” consisting of a “vast gravel bed extending as much as sixty feet into the earth” (AER 10: Opinion at 3:4-5), on top of which flows the Russian River (AER 10: Opinion at 3:4), be equated to a “flow of water in a channel or bed, as in a brook rivulet, or small river.”  Indeed, as Mr. Lambie, the only hydrogeologist to testify at trial, stated, a tributary is a surface water term.  (AER 7: Lambie at 5027-8.)

2. The Clean Water Act Was Not Intended To Regulate Discharges Into Groundwater, Even If Hydrologically Connected To Surface Waters.

The court below placed significance on the presence of a “hydrological connection” between the Russian River valley, the Basalt Pond, and the Russian River.  This reliance was misplaced because the CWA does not regulate groundwater, even if it is “hydrologically connected” to surface waters.

The EPA’s omission of “groundwater” from its definition of “waters of the United States” in 40 CFR Section 122.2 is noteworthy and is explained by the legislative history of the Clean Water Act.  Congress specifically rejected including groundwater in Clean Water Act enforcement jurisdiction:

Several bills pending before the Committee provided authority to establish Federally approved standards for groundwaters which permeate rock, soil, and other subsurface formations.  Because the jurisdiction regarding groundwaters is so complex and varied from State to State, the Committee did not adopt this recommendation.

S. Rep. No. 414, 92d Cong., 1st Sess. 73 (1971) TA \l "S. Rep. No. 414, 92d Cong., 1st Sess. 73 (1971)" \s "No. 414" \c 3 , 2 Leg. Hist. 1491, U.S. Code Cong. & Admin. News 1972, p. 3739 TA \l "2 Leg. Hist. 1491, U.S. Code Cong. & Admin. News 1972, p. 3739" \s "1491" \c 3 .  While Congress did intend the Clean Water Act to promote federal information gathering about groundwaters and the sharing of that information with the states, Congress did not intend the Act to extend NPDES permitting jurisdiction to groundwater.
The language of the Clean Water Act itself make it clear that NPDES permits are not required for discharges into groundwater.  The Clean Water Act uses the terms “navigable waters” and “ground waters” in the conjunctive in several locations.  For example, the act refers to programs for “preventing, reducing, or eliminating the pollution of the navigable waters and ground waters and improving the sanitary condition of surface and underground waters” and for “monitoring the quality of the navigable waters and ground waters and the contiguous zone and the oceans.”  33 U.S.C. § 1252(a) TA \l "33 U.S.C. § 1252(a)" \s "§ 1252(a)" \c 2 ; id. § 1254(a) (emphasis added).  This conjunctive use of the terms “navigable waters” and “ground waters” requires that these terms have separate and distinct meanings, and that the “navigable waters” covered by the NPDES program not include “ground waters.”

The only two Circuits to consider the issue agree that Congress did not intend the CWA to regulate groundwater.  In Exxon Corporation v. Train, 554 F.2d 1310, 1329 (5th Cir. 1977) TA \l "Exxon Corporation v. Train, 554 F.2d 1310, 1329 (5th Cir. 1977)" \s "Exxon" \c 1 , the Fifth Circuit concluded “the legislative history demonstrates conclusively that Congress believed it was not granting the Administrator [of the EPA] any power to control disposal into groundwater.”  Id. at 1329 (emphasis in original).  The Seventh Circuit has stated that “[n]either the Clean Water Act nor EPA’s definition asserts authority over ground waters, just because these may be hydrologically connected with surface waters.  The omission of ground waters from the regulations is not an oversight.  Members of Congress have proposed adding ground waters to the scope of the Clean Water Act, but these proposals have been defeated, and the EPA evidently has decided not to wade in on its own.”  Village of Ocouomowoc v. Dayton Hudson Corp., 24 F.3d 962, 965 (7th Cir. 1994) TA \l "Village of Ocouomowoc v. Dayton Hudson Corp., 24 F.3d 962, 965 (7th Cir. 1994" \s "Village of Ocouomowoc" \c 1  (emphasis added).  Later, in Rice v. Harken Exploration Co., 250 F.3d 264, 269 (5th Cir. 2001) TA \l "Rice v. Harken Exploration Co., 250 F.3d 264, 269 (5th Cir. 2001)" \s "Rice" \c 1 , the court again stated, “[t]he law in this Circuit is clear that ground waters are not protected waters under the CWA.  In Rice TA \s "Rice" , the Plaintiff claimed that “Harken’s discharges [of hydrocarbons and brine] have seeped through the ground into groundwater which has, in turn, contaminated several bodies of surface water.”  Id. at 270.  Despite this alleged adverse impact on surface waters, the Rice court held: 

“Navigable waters” do not include groundwater.  It would be an unwarranted expansion . . . to conclude that a discharge onto dry land, some of which eventually reaches groundwater and some of the latter of which still later may reach navigable waters, all by gradual, natural seepage, is the equivalent of a “discharge” “into or upon the navigable waters.” . . .  In light of Congress’s decision not to regulate ground waters under the CWA/OPA, we are reluctant to construe the OPA in such a way as to apply to discharges onto land, with seepage into groundwater, that have only an indirect, remote, and attenuated connection with an identifiable body of “navigable waters.”

Id. at 271-72. 

Similarly, the Seventh Circuit, in Village of Oconomowoc TA \l "Oconomowoc" \s "Oconomowoc" \c 1  Lake v. Dayton Hudson Corp., 24 F.3d at 965 TA \l "Lake v. Dayton Hudson Corp., 24 F.3d 962, 965 (7th Cir. 1994)" \s "Lake" \c 1 , rejected the notion that an artificial pond was subject to the Clean Water Act solely because water in it percolated into the groundwater which ultimately traveled to local lakes and streams: 

What of the possibility that water from the pond will enter the local ground waters, and thence underground acquifers that feed lakes and streams that are part of the “waters of the United States”?  . . .  [T]he Clean Water Act does not attempt to assert national power to the fullest.  “Waters of the United States” must be a subset of “water”; otherwise why insert the qualifying clause in the statute?  (No one suggests that the function of this phrase is to distinguish domestic waters from those of Canada or Mexico.)   Neither the Clean Water Act nor the EPA’s definition asserts authority over ground waters, just because these may be hydrologically connected with surface waters.

Id. (emphasis added.)  

Several district courts have also recognized that the CWA does not regulate discharges into groundwater, even though hydrologically connected to a surface water body.  One of the most carefully researched decisions on this subject comes from a District Court in the Ninth Circuit.  In Umatilla Waterquality Protective Assoc., Inc. v. Smith Frozen Foods, Inc., 962 F. Supp. 1312 (D. Ore. 1997) TA \l "Umatilla Waterquality Protective Assoc., Inc. v. Smith Frozen Foods, Inc., 962 F. Supp. 1312 (D. Ore. 1997)" \s "Umatilla" \c 1 , the plaintiff alleged that “sodium and chloride from 

defendant’s old brine lagoon are leaching into groundwater and then traveling to Pine Creek, constituting an unpermitted continuing discharge of pollutants into the creek.”  Id. at 1313-14.  The court addressed directly the issue of Clean Water Act jurisdiction over discharges into “hydrologically connected” groundwater.  Id. at 1314.  Answering in the negative, the Umatilla TA \s "Umatilla"  court ruled that “[a]lthough the CWA’s NPDES program should apply to groundwater to adequately protect surface water, I conclude that the law as written, as intended by Congress, and as applied in Oregon for over two decades does not regulate even hydrologically-connected groundwater.”  Id. at 1318. 

First, I note that when Congress wanted certain provisions of the Clean Water Act to apply to groundwater, it stated so explicitly. . . .  In contrast, section 1342, which establishes the NPDES permitting system, makes no reference to groundwater.

Second, the quoted references strongly indicate that Congress considered “ground waters” to be a different category of waters from “navigable waters.”  Indeed, throughout the CWA, Congress appeared to have four categories of waters in mind – “navigable waters,” the contiguous zone, the ocean, and “ground waters.”  Only the first three of these, moreover, are included within the definition of “discharge of a pollutant,”  33 U.S.C. § 1362(12) TA \l "33 U.S.C. § 1362(12)" \s "33 U.S.C. § 1362(12)" \c 2 , indicating that Congress did not consider discharges to groundwater to be discharges that would trigger the NPDES permit requirement.  See 33 U.S.C. § 1342(a)(1) TA \l "33 U.S.C. § 1342(a)(1)" \s "33 U.S.C. § 1342(a)(1)" \c 2 .

Third, the CWA’s legislative history suggests that Congress did not intend to regulate groundwater in any form. . . .

Fourth, EPA has offered no formal or consistent interpretation of the Clean Water Act that would subject discharges to groundwater to the NPDES permitting requirement. . . .. [T]he most formal interpretations from EPA indicate that the NPDES program does not apply to discharges to groundwater. . . .

[Fifth], in contrast to EPA, Oregon’s DEQ, the agency currently administering the Clean Water Act in Oregon, has clearly interpreted that Act’s NPDES program as not applying to discharges to groundwater . . ..

Finally, I am mindful of the practical consequences to water quality regulation if I were to include hydrologically-connected groundwater within the NPDES permit program.  Both DEQ and its WPCF permittees have relied on the surface water/groundwater permitting distinction to assess compliance with both Oregon and federal law for over two decades.  In addition, although in some cases, such as this one, the fact that groundwater connects to surface water is relatively easy to discern, such connections are often not obvious.  The rule that the Eastern District of Washington TA \l "Washington Wilderness Coalition v. HECLA Mining Co.," \s "Washington" \c 1  and Magistrate Judge Coffin would follow would add a new level of uncertainty and expense to NPDES permitting and would expose potentially hundreds of WPCF permittees to current or future litigation and legal liability if they or DEQ has happened to make the “wrong” choice about which kind of permit discharges to groundwater require.

Id. at 1318-20.  After reviewing the arguments of both sides on the issue, the Umatilla TA \s "Umatilla"  court concluded that the weight of logic and authority led to the conclusion that discharges to groundwater – any groundwater, whether or not “hydrologically connected” to surface waters – are not covered under the Clean Water Act’s NPDES permitting program.  Regulation of discharges into groundwater is left to state programs.  

Numerous other cases reach the same result.  These include, Woodward v. Goodwin, 2000 U.S. Dist. LEXIS 7642, *43 (N.D. Cal. 2000) TA \l "Woodward v. Goodwin, 2000 U.S. Dist. LEXIS 7642, *43 (N.D. Cal. 2000)" \s "Woodward" \c 1  (“The only possible remaining claim is the claim of general seepage of the sewage pipe into the groundwater to the surrounding streams and rivers.  However, as this means of establishing jurisdiction on this record would necessarily rely on groundwater conveyance of waste, given the unrefuted assertion of Wenzler that there is no surface waste, it is beyond the purview of the CWA.”), Patterson Farm, Inc. v. City of Britton, South Dakota, 22 F. Supp. 2d 1085, 1091-92 (D. S.D. 1998) TA \l "Patterson Farm, Inc. v. City of Britton, South Dakota, 22 F. Supp. 2d 1085, 1091-92 (D. S.D. 1998)" \s "Patterson Farm" \c 1  (“the Court lacks jurisdiction over plaintiff’s claims of continued leakage or seepage of the lagoons because groundwater is not covered by the CWA”), and Kelley, et al. v. United States, 618 F. Supp. 1103, 1107 (W.D. Mich. 1985) TA \l "Kelley, et al. v. United States, 618 F. Supp. 1103, 1107 (W.D. Mich. 1985)" \s "Kelley" \c 1  (“Congress did not intend the Clean Water Act to extend federal regulatory and enforcement authority over groundwater contamination.  Rather, such authority was to be left to the states.”). 

Here, the court sidestepped this long line of well-reasoned authority, including two different circuit courts, and held the entire Russian River valley aquifer, including the hole excavated into that aquifer known as the Basalt Pond, is a “tributary” of the Russian River and therefore subject to CWA jurisdiction.  Congressional intent to exclude groundwater from CWA regulation may not be avoided by re-defining groundwater as a “tributary” of a surface water body.  The Basalt Pond’s seepage into the aquifer, even if it does ultimately reach the Russian River, simply is not a “discharge” regulated by the Clean Water Act.  It does not require an NPDES permit.

3. Even Under The “Hydrologically Connected” Test Of A Few Courts, Plaintiff Did Not Establish That Pollutants In The Basalt Pond Can Be “Traced” To The Russian River And Discernibly Impact The Russian River.

A small number of District Court cases have diverged from the weight of authority and have held that the CWA does allow for regulation of “hydrologically connected” groundwater.  Even if these few cases were consistent with the CWA (which they are not), an application of the doctrine expressed in these cases to the facts of the present matter does not support the court’s conclusion that Healdsburg must obtain an NPDES permit.  Perhaps implicitly recognizing their shaky underpinnings all these cases require that pollutants must be traced through the groundwater and that they be shown to have had a discernible impact on a navigable water.  The evidence here simply does not support this conclusion.

In the one case relied on by the court below, Idaho TA \s "Idaho"  Rural Council v. Bosma, 143 F.Supp.2d 1169 (D. Idaho 2001), the court held that, although it believed the CWA extended to groundwaters hydrologically connected to surface waters, it also placed strict requirements on the showing that must be made to draw groundwater into CWA jurisdiction.  The court held the pollutants must be shown to affect surface waters and be traced from their source to the surface waters: 

[T]he Court finds that the CWA extends federal jurisdiction over groundwater that is hydrologically connected to surface waters that are themselves waters of the United States.  This does not mean, however, that the plaintiff's burden is light.  As Judge Van Sickle explained in Washington TA \s "Washington"  Wilderness Coalition: 

Plaintiffs must still demonstrate that pollutants from a point source affect surface waters of the United States. It is not sufficient to allege groundwater pollution, and then to assert a general hydrological connection between all waters. Rather, pollutants must be traced from their source to surface waters, in order to come within the purview of the CWA.

Id. at 1180 (quoting Washington Wilderness Coalition v. HECLA Mining Co., TA \s "Washington"  870 F.Supp. 983, 990 (E.D. Wash. 1994) (emphasis added)).

In the present matter, the court erred in finding that “the record shows that excessive amounts of chloride from Healdsburg’s effluent in fact pollute the river.”  (AER 10: Opinion at 18:5-6.)  There was no evidence that “excessive” amounts of chloride “pollute” the Russian River.  Rather, the uncontroverted evidence was that Healdsburg’s use of the Basalt Pond produce no actual, discernible changes to the water quality of the Russian River.  While modeling predicts some chloride (salt) from the Basalt Pond eventually reaches the Russian River taking a year or more to do so, the amount is so small as to be purely theoretical.  Given the natural chloride levels in the River, anything originating in the Basalt Pond and travelling with the groundwater to the River would be completely indiscernible.  Even if chloride could be “traced” to the River, there was no evidence of any affect on the River.  

The evidence before the court below failed to meet the stringent burden imposed by the few courts that have even allowed evidence of a hydrological connection to establish CWA jurisdiction over groundwater.  The court’s ruling, drawing into the CWA the “tributary” aquifer of the Russian River basin, is clearly erroneous, against the law, and unsupported by facts.

C. The Basalt Pond and its Wetlands are not “Adjacent” Wetlands if that term is interpreted consistent with the jurisdiction of the Clean Water Act.

The court below ruled that the “Basalt Pond and its wetlands are ‘adjacent’ to the Russian River within the meaning of the regulation.”  (AER 10: Opinion at 14:26-27 (emphasis added).) .  This ruling is in error because the term “adjacent” applies only to wetlands and not to waterbodies.  In addition, it fails to interpret the term “adjacent” consistent with the jurisdiction of the Clean Water Act. 

1. The Clean Water Act does Not Cover “Adjacent Waterbodies.”

“Waters of the United States” includes “‘wetlands’ adjacent to waters (other than waters that are themselves wetlands) identified in paragraphs (a) through (f) of this definition.”  40 C.F.R. § 122.2 TA \s "40 C.F.R. § 122.2" .  “Wetlands” means:

 . . . those areas that are inundated or saturated by surface or groundwater at a frequency and duration sufficient to support, and that under normal circumstances do support, a prevalence of vegetation typically adapted for life in saturated soil conditions. Wetlands generally include swamps, marshes, bogs, and similar areas.

40 C.F.R. § 122.2 TA \s "40 C.F.R. § 122.2" .  

Open waters without vegetation are not wetlands; rather, wetlands are characterized by saturated soil conditions with vegetation.  (AER 7: Huffman at 405:18-23; 406:17-24; 610:15-20; 611:12-16.)  The Basalt Pond water body is open water and not a “wetland.” The Corps’ regulation never mentions “adjacent” waterbodies.  There simply is no authority to extend federal CWA jurisdiction to waterbodies just because they are “adjacent” to federal waterbodies.  

2. Wetlands That Do Not Drain Into a Nearby Federal Waterbody By A Surface Flow Are Not “Adjacent.”

The Basalt Pond’s wetlands do not meet the overall test for “jurisdictional’ wetlands and therefore are not wetlands “adjacent to” the Russian River.  Corps regulations define the term “adjacent” as “bordering, contiguous, or neighboring,”  33 C.F.R. § 328.3(c) TA \l "33 C.F.R. § 328.3(c)" \s "33 C.F.R. § 328.3(c)" \c 2 , a definition that is decidedly unspecific.  More helpful are the two Supreme Court cases that set the boundaries of Clean Water Act jurisdiction over wetlands.  Any interpretation or application of the term “adjacent” must be consistent with these two cases.

In the first case, United States v. Riverside Bayview Homes, Inc., 474 U.S. 121 (1985) TA \l "United States v. Riverside Bayview Homes, Inc., 474 U.S. 121 (1985)" \s "Riverside" \c 1 , the court considered whether wetlands had to be created by inundation from a federal water body.  There the court held “no,” it is sufficient for federal jurisdiction that the water creating the saturated soil conditions that characterize wetlands came from an upgradient source and flow across the wetlands and into the federal waterbody.  In that case, there was an unbroken “continuum” of “saturated soil conditions and wetland vegetation [that] extended beyond the boundary of respondents’ property to Black Creek, a navigable waterway.”  Id. at 131 and 132.  Although the court recognized the importance of the wetlands to a “shared ecosystem” with Black Creek, the decisive factor in the court’s analysis was that the wetlands abut the federal water body and “tend to drain into [the federal waterbody.]”  Id.  at 134 (emphasis added).  “In such circumstances, the Corps has concluded that wetlands may serve to filter and purify water draining into the adjacent bodies of water, see CFR § 320.4(b)(2)(vii) (1985) TA \l "CFR § 320.4(b)(2)(vii) (1985)" \s "CFR § 320.4(b)(2)(vii) (1985)" \c 2 , and to slow the flow of surface runoff into lakes, rivers and streams and thus prevent flooding and erosion, see 33 CFR §§ 320.4(b)(2)(iv) and (v) TA \l "33 CFR §§ 320.4(b)(2)(iv) and (v)" \s "33 CFR §§ 320.4(b)(2)(iv) and (v)" \c 2 .”  Id. (Emphasis added.)  

The second Supreme Court case, Solid Waste Agency Of Northern Cook County v. United States Army Corps Of Engineers, 531 U.S. 159, 176, n.2 (2001) TA \l "Solid Waste Agency Of Northern Cook County v. United States Army Corps Of Engineers, 531 U.S. 159, 176, n.2 (2001)" \s "SWANCC" \c 1  (“SWANCC”) establishes which wetlands fall outside federal jurisdiction.  In SWANCC, the court held that wetlands that are linked to federal waterbodies by only an “ecological connection” (e.g. migratory birds) are not jurisdictional wetlands.  Id. TA \l "Id." \s "Id." \c 1   

Perhaps most telling is the distinction between the two cases emphasized by the Court.  As the justices observed, “this Court found [in Riverside TA \s "Riverside"  Bayview] occasional surface runoff from the property into nearby waters to constitute a meaningful connection.”  (SWANCC, TA \s "SWANCC"  Stevens, Souter, Ginsburg and Boyer, JJ, dissenting) (emphasis added).  The majority in SWANCC reinforced this fact by observing that the Riverside Bayview case held that the “Corps had § 404(a) jurisdiction over wetlands that actually abutted on a navigable waterway.  SWANCC TA \s "SWANCC"  at 167 (emphasis added).  

In fact, the Corps’ own regulations contain only a very limited exception to the concept that jurisdictional wetlands must actually abut and drain into the federal waterbody.  “Wetlands separated from other water of the United States by man-made dikes or barriers, natural river berms, beach dunes and the like are ‘adjacent wetlands.’”  33 CFR § 328.3(c) TA \l "33 CFR § 328.3(c)" \s "33 CFR § 328.3(c)" \c 2 .

Although the Basalt Pond is obviously proximal to the Russian River, it is separated from the River by uplands, not by wetlands.  The Basalt Pond is a hole dug in dry ground.  In not a “natural” formation or depression in the ground.  It is not separated from the River by a transient natural river berm or beach dune.  The Basalt Pond is not an impoundment of federal waters.  Although a haul road has been built on the uplands between the Pond and the River, it is the uplands themselves, not the haul road, that ultimately separates the location of the Basalt-Pond-hole from the River.

Moreover, the wetlands that have been encouraged to flourish as part of Syar’s reclamation activities drain into the Basalt Pond, not into the Russian River.  Although the sediment on which the wetland vegetation grows may filter the water percolating from the Basalt Pond, so does the sediment lining the bottom and sides of the pond.  This filtration function, which is why the Basalt Pond was put to use by Healdsburg in the first place, is a result of the sediment in the pond, not a function of the wetlands that have been encouraged to grow up on some of that sediment.  These wetlands, a man-made creation in a man-made pond, do not exhibit the key characteristics of natural, jurisdictional wetlands.  They do not abut a federal waterbody, the Russian River, nor do they drain into the federal waterbody.  These “Basalt Pond wetlands” simply are not “jurisdictional” wetlands.

3. The “Hydrological Connection” Referred to by Supreme Court Authority As A Factor In Determining “Adjacency” Is A Surface Water Connection.

The court below also found the Basalt Pond and its wetlands to be adjacent because there was a “hydrological connection, albeit underground” between the wetlands and the Russian River. (AER 10: Opinion at 14:26-16:2).  This ruling is in error because the judicially-created doctrine of “hydrological connection,” when used in the context of an adjacency analysis, applies only to surface water connections.

In Riverside TA \s "Riverside"  Bayview, the Supreme Court approved the Corps’ “adjacent wetlands” regulation on the grounds that adjacent wetlands may have a hydrological connection with a navigable waterway, and the wetlands may cleanse the water flowing across them to the waterway:  “wetlands that are not flooded by adjacent waters may still tend to drain into those waters.  In such circumstances, the Corps has concluded that wetlands may serve to filter and purify water draining into the adjacent bodies of water, see 33 CFR § 320.4(b)(2)(vii) (1985) TA \l "33 CFR § 320.4(b)(2)(vii) (1985)" \s "33 CFR § 320.4(b)(2)(vii) (1985)" \c 2 , and to slow the flow of surface runoff into lakes, rivers, and streams and thus prevent flooding and erosion, see 33 CFR §§ 320.4(b)(2)(iv) and (v) TA \l "33 CFR §§ 320.4(b)(2)(iv) and (v)" \s "33 CFR §§ 320.4(b)(2)(iv) and (v)" \c 2 .”  474 U.S. at 134 (emphasis added).

The Ninth Circuit, too, has found adjacency where there was a surface hydrological connection, not just an underground connection.  In Leslie Salt TA \s "Leslie Salt"  Co. v. United States, 896 F.2d 354 (9th Cir. 1990), the Ninth Circuit found that the salt ponds were “hydrologically connected” to the Newark Slough through culverts, that Caltrans had breached levies, and that tide gates that prevented tidal backflow had been destroyed.  Leslie Salt, 896 F.2d at 356.  Given these facts, the Ninth Circuit corrected the district court on the issue of adjacency:  “the district court . . . exclude[d] from consideration any consequences of the backflow through the culverts created by Caltrans and the Fish and Wildlife Service.  In the absence of this erroneous holding, the southern portions of the property are adjacent to waters of the United States – the water in the culvert, which is directly connected to the Newark Slough.”  Id. at 358-59.

In the present matter, no such surface hydrological connection exists between the Basalt Pond wetlands and the Russian River.  As the court below recognized, only a groundwater connection exists.  Thus, the wetlands around the perimeter of the Basalt Pond fail to meet these essential criteria for “adjacent wetlands” established by the Corps of Engineers and approved by the Supreme Court in Riverside TA \s "Riverside"  because they (a) do not drain into the Russian River via a surface water connection; (b) do not serve to filter, purify or slow a flow of surface water to the Russian River to prevent flooding or erosion; (c) and do not substantially maintain and improve the water quality of the Russian River.

4. A “Shared Ecosystem” Is Not Enough, Standing Alone, To Create “Adjacency” Jurisdiction Over Wetlands.

The court below also found the Basalt Pond and its wetlands were adjacent to the Russian River because they “share the same ecosystem” with the river.  (AER 10: Opinion at 15:18-19.  In fact, the issue of ecological connection was addressed and rejected in SWANCC TA \s "SWANCC" .  Specifically, the Supreme Court expressly rejected the notion that an ecological connection based on migratory birds is sufficient to confer CWA jurisdiction.  SWANCC, 531 U.S. at 174.  A mere “ecological connection” does not provide any basis for establishing CWA jurisdiction. 

D. The Basalt Pond Is Not A “Point Source” That Discharges Into “Waters Of The United States.”

1. The Basalt Pond Itself Is Not A “Point Source” Discharging Into The Russian River.
An NPDES permit is required only for “discharges” into “navigable waters” from “a point source.”  Headwaters TA \s "Headwaters"  v. Talent Irrigation District, 243 F.3d 526, 532 (9th Cir. 2001).  A “point source” is “any discernible, confined and discrete conveyance, including but not limited to any pipe, ditch, channel, tunnel, conduit, well, discrete fissure, container, rolling stock, concentrated animal feeding operation, or vessel or other floating craft, from which pollutants are or may be discharged.”  33 U.S.C. § 1362(14) TA \l "33 U.S.C. § 1362(14)" \s "33 U.S.C. § 1362(14)" \c 2 .  As the Ninth Circuit has written, “point and nonpoint sources are not distinguished by the kind of pollution they create or by the activity causing the pollution, but rather by whether the pollution reaches the water through a confined, discrete conveyance.”  Trustees For Alaska, et al. v. Environmental Protection Agency, et al., 749 F.2d 549, 558 (9th Cir. 1984) TA \l "Trustees For Alaska, et al. v. Environmental Protection Agency, et al., 749 F.2d 549, 558 (9th Cir. 1984)" \s "Alaska" \c 1 .  

It is undisputed that, the Basalt Pond is not a “point source” that discharges into the Russian River.  The trial court found that there is no open channel or fissure between the Basalt Pond and the Russian River.  (AER 9: FOF 75.)  The trial court also found that the Basalt Pond is not connected to the Russian River by any discernible, confined, and discrete conveyances, such as pipes, ditches, canals, channels, conduits, wells, discrete fissures, containers, concentrated animal feeding operations, landfills or leach collection systems, from which a pollutant may be discharged.  (AER 9: FOF 76.)  It further found that the Basalt Pond contributes no surface water flow of any type to the Russian River.  (AER 9: FOF 77.)  On the contrary, whatever water percolates from the Basalt Pond percolates in all directions into the aquifer.  (AER 9: FOF 86.)  Only a portion of that percolating groundwater then reaches the Russian River, and it does so as a part of the general seepage recharge of the River along a 2200 foot stretch.  (AER 7: Lambie at 508:12-13.)  There is no “point source” discharge from the Basalt Pond into the Russian River that would be subject to NPDES permitting.

2. The Basalt Pond Is Not Itself A “Point Source” Discharging Into its Own Wetlands.
Although the Basalt Pond is clearly not a “point source” that discharges into the Russian River, the trial court nonetheless concluded that the 58 acre Basalt Pond is nonetheless a “point source.”  The trial court wrote:  “An alternative way to view the problem, reaching the same result, is that the pond itself is a ‘point source’ directly abutting and discharging into the wetlands.”  (AER 10: Opinion at 16:20-21.)  The court claims that “[the] point source is right in the middle of and directly abuts the protected wetlands.”  (AER 10: Opinion at 17:6-7.)  Thus, apparently, the “point source” is the water itself lapping on the shores of the Basalt Pond.  But water is not a “discernible, confined and discrete conveyance;” rather, it is the element conveyed by the “discrete conveyance”. 

Further, this holding conflicts with the court’s finding that the wetlands are, in fact, part of the pond itself.  The “saturated margins of the pond – concededly wetlands – are, of course, part of the pond itself.”  (AER 10: Opinion, 16:13-14.)  The Basalt Pond, it seems, is a “point source” discharging into itself.  

This conceptual conundrum is not clarified by cases cited, neither of which considered whether a “discharge” by a pond into its own wetlands could be considered a “point source” discharge.  The Hecla opinion arose from a motion to dismiss and merely finds that dismissal would be “premature.”  “Even if it is not certain that the ponds in this case are similar enough to those in other cases to constitute a point source under the CWA, dismissal would be premature.”  Washington TA \s "Washington"  Wilderness Coalition v. Hecla Mining Company, 879 F. Supp. 983, 989 (E.D. Wash. 1994).  Nor does the citation to Community Assoc. For Restoration of the Environment v. Bosma, 305 F.3d 943 (9th Cir. 2002) TA \l "Community Assoc. For Restoration of the Environment v. Bosma, 305 F.3d 943 (9th Cir. 2002)" \s "Community Assoc." \c 1 , support the proposition.  That case involved a concentrated animal feeding operation, or “CAFO.”  CAFO’s are specifically identified as point sources in the CWA.  Id. at 955-56.  The Basalt Pond, of course, is not a CAFO.

The holding that the pond is a point source discharging into itself is a contortion of the Clean Water Act that seems designed to save a pre-determined conclusion.  As the court stated, “the entire pond must be deemed a ‘point source’ – otherwise Healdsburg would have no point source at all.”  (AER 10: Opinion at 16:28-17:2.)  What the court fails to acknowledge is that Healdsburg may not have a “point source discharge” for NPDES permitting purposes.  There are many “non-point source” discharges that simply do not fall under the NPDES program, but instead may be regulated under other provisions of the Clean Water Act.  See, e.g., 33 U.S.C. § 1329 TA \l "33 U.S.C. § 1329" \s "33 U.S.C. § 1329" \c 2  (nonpoint source management programs).  The fact remains that the NPDES program of the Clean Water Act requires a discharge from a discrete channel or conveyance into a water of the United States.  Saying, “the Basalt Pond discharges into itself” is not enough to bring it under the NPDES program.  

E. Assessment Of Penalties Against Healdsburg Is Not Appropriate Because Healdsburg Has Operated Under The Appropriate State Permit And Did Not Know That It Also Needed An NPDES Permit.

The Court assessed Healdsburg a $20,000 lump sum penalty based on its part failure to obtain an NPDES permit.  (AER: 14, at 2.)  Healdsburg, however, should not be subject to any civil penalty for past conduct because it has operated its wastewater treatment system in full compliance with governmental requirements issued by the agency with NPDES permitting authority, and Healdsburg did not know that the Basalt Pond was a “water of the United States” until the trial court issued its order on January 23, 2004.  Furthermore, immediately upon receiving the trial court’s January 23rd Order, Healdsburg began preparing, and promptly submitted to the proper permitting agency an application for an NPDES permit.

A fine which bears no reasonable relationship to Healdsburg’s culpability, but rather is dependent on the internal processes of a government agency over which Healdsburg has no control, would be excessive, arbitrary and unfair, and would not fulfill the purposes for which civil penalties are assessed.  “The more important characteristic of the remedy of civil penalties is that it exacts punishment . . . .”  Tull v. United States, 481 U.S. 412, 423 n. 7 (1987) TA \l "Tull v. United States, 481 U.S. 412, 423 n. 7 (1987)" \s "Tull" \c 1 .  Thus, the policy vested in the imposition of civil penalties is directly tied to wrongful conduct, either as retribution for past wrongful conduct or deterrence of future wrongful conduct.  In the present matter, the policies of retribution and deterrence are not fulfilled by imposing civil penalties on Healdsburg for operating with a state-issued waste discharge permit, the permit it was told it needed by the proper permitting authority.

Nor are penalties mandatory.  Numerous cases have not assessed any penalty for failing to obtain a CWA permit before federal jurisdiction was established.  See United States v. Cumberland Farms of Connecticut, Inc., 826 F.2d 1151, 1155 (1st Cir. 1987) TA \l "United States v. Cumberland Farms of Connecticut, Inc., 826 F.2d 1151, 1155 (1st Cir. 1987)" \s "Cumberland" \c 1  (civil penalty assessed only on conduct that occurred after the Corps asserted jurisdiction), cert. denied, 484 U.S. 1061 (1988); Catskill Mountains Chapter Of Trout Unlimited, Inc. v. City of New York, 244 F.Supp.2d 41, 53-54 (N.D.N.Y. 2003) TA \l "Catskill Mountains Chapter Of Trout Unlimited, Inc. v. City of New York, 244 F.Supp.2d 41, 53-54 (N.D.N.Y. 2003)" \s "Catskill" \c 1  (no civil penalties assessed against Defendants for any violations occurring prior to eight months after New York was informed it would need an NPDES permit); United States v. Bay-Houston Towing Co., Inc., 197 F.Supp.2d 788, 795 (E.D. Mich. 2002) TA \l "United States v. Bay-Houston Towing Co., Inc., 197 F.Supp.2d 788, 795 (E.D. Mich. 2002)" \s "Bay-Houston" \c 1  (refusing to impose a civil penalty on a peat mining company for the time before the mining company was informed it needed an NPDES permit because company “filed for, and diligently pursued, a permit”); United States v. Roll Coater, Inc., 1991 U.S. Dist. LEXIS 8790, *10 (S.D. Ind. 1991) TA \l "United States v. Roll Coater, Inc., 1991 U.S. Dist. LEXIS 8790, *10 (S.D. Ind. 1991)" \s "Roll Coater" \c 1  (no penalties assessed for period in which Roll Coater complied with state directives before the USEPA issued contradictory directives).  It was clear error and an abuse of discretion to impose a penalty on Healdsburg for past conduct.

VII. 

CONCLUSION

For all these reasons, Healdsburg respectfully requests that the judgment of the district court be reversed in all respects.
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20

1.
The Corps Gravel Extraction Operation Exception Applies to the Basalt Pond.
20

a.
The Basalt Pond Is Not Abandoned Because It Is Used By Syar For Its Gravel Washing Operation.
21

b.
Syar’s Current Reclamation Of The Basalt Pond Is An Essential Element Of It Ongoing Gravel Extraction Operation.
23

c.
Neither Syar Nor Its Predecessors Ever Abandoned The Basalt Pond.
24

2.
The Corps Of Engineers Properly Applied The Gravel Mining Exception But Plaintiff Never Properly Challenged The Corps’ Jurisdictional Disclaimer.
26

C.
Neither the Basalt Pond nor the entire Underground Aquifer of the Russian River Valley can be Deemed a “Tributary” of the Russian River since Congress did not intend the Clean Water Act to Encompass Groundwater.
28

1.
The Customary Definition Of “Tributary” Does Not Encompass Percolating Groundwater.
29

2.
The Clean Water Act Was Not Intended To Regulate Discharges Into Groundwater, Even If Hydrologically Connected To Surface Waters.
30

3.
Even Under The “Hydrologically Connected” Test Of A Few Courts, Plaintiff Did Not Establish That Pollutants In The Basalt Pond Can Be “Traced” To The Russian River And Discernibly Impact The Russian River.
35

D.
The Basalt Pond and its Wetlands are not “Adjacent” Wetlands if that term is interpreted consistent with the jurisdiction of the Clean Water Act.
37

1.
The Clean Water Act does Not Cover “Adjacent Waterbodies.”
37

2.
Wetlands That Do Not Drain Into a Nearby Federal Waterbody By A Surface Flow Are Not “Adjacent.”
38

3.
The “Hydrological Connection” Referred to by Supreme Court Authority As A Factor In Determining “Adjacency” Is A Surface Water Connection.
40

4.
A “Shared Ecosystem” Is Not Enough, Standing Alone, To Create “Adjacency” Jurisdiction Over Wetlands.
42

E.
The Basalt Pond Is Not A “Point Source” That Discharges Into “Waters Of The United States.”
42

1.
The Basalt Pond Itself Is Not A “Point Source” Discharging Into The Russian River.
42

2.
The Basalt Pond Is Not Itself A “Point Source” Discharging Into its Own Wetlands.
43

F.
Assessment Of Penalties Against Healdsburg Is Not Appropriate Because Healdsburg Has Operated Under The Appropriate State Permit And Did Not Know That It Also Needed An NPDES Permit.
45

VIII.
CONCLUSION
47
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� 	Unless otherwise noted, AER refers to the Appellant’s Excerpts Of Record and the number following refers to the tab of the AER.  “FOF” refers to findings specifically approved by the Court in its opinion.  (AER 10: Opinion at 26:4-9 & AER 11.)  The court’s findings cited herein were proposed by Healdsburg in its proposed findings.  (AER 9.)





� 	Property rights are generally determined in the first instance by reference to State law. Where the creation or limitation of property right is concerned, the Federal Courts will look to the state in which the property resides for guidance.  Board of Regents v Roth, 408 U.S. 564, 577, (1972)� TA \l "Board of Regents v Roth, 408 U.S. 564, 577, (1972)" \s "Regents" \c 1 � (“Property interests . . . are created and their dimensions are defined by existing rules or understandings that stem from an independent source such as state law . . . .”).





� 	It should also be noted that the Basalt Pond also serves as Syar’s waste treatment system, segregating its sediment waste from the Russian River.  Thus, Syar’s use of the Basalt Pond also fits within the “waste treatment system” exception discussed earlier.  





� 	The recent decision of San Francisco Baykeeper v. Cargill Salt Division,  Slip. Op. (N.D. Cal. Apr. 30, 2003)� TA \l "San Francisco Baykeeper v. Cargill Salt Division,  Slip. Op. (N.D. Cal. Apr. 30, 2003)" \s "Baykeeper" \c 1 � is also consonant with this authority.  In Cargill, Judge Illston ruled that a pond separated by a narrow berm from a San Francisco Bay slough was subject to CWA jurisdiction because the “berm between the Pond and Mowry Slough leaked and allowed Slough water to enter the Pond at high tide.”  Id. at 10.  In that case, the connection to navigable waters resulted from three specific identifiable, visible leaks through the berms.  There are no such “leaks” connecting the Basalt Pond and the Russian River.
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