ATTACHMENT C

C. Potential Alternatives to Prohibiting Sanitary Sewer
Overflows -- Authorized Discharges at Less than Secondary

The purpose of the prohibition on untreated sanitary
sewer overflow as proposed above is to assure that raw sewage
(human excrenent and ot her pollutants) does not go into rivers
and streanms. That neasure is inportant to protect human
health and the environment. EPA is soliciting comments on an
alternative approach that the Agency believes may well result
in less treatnment of sewage prior to discharge. The
alternative approach would allow municipalities inlimted
circunstances, to divert sonme of the sewage to peak excess
flow treatment facilities (at satellite |ocations) that may
provi de | ess than secondary treatnent, before discharging to
rivers and streans.

EPA is proposing the “prohibition and excuse” approach
because the Agency believes that a well-designed, well-
operated POTW shoul d deliver sewage for treatnent to neet
limts based on secondary treatnment under all but severe
natural conditions or certain conditions beyond the control of
the system operator. This is consistent with EPA s
| ongstanding interpretation of Clean Water Act requirenents
and regul atory requirenments that apply to di scharges of
donestic sewage from separate sanitary sewers. In addition
t hi s approach was unani nously supported by the SSO
Subcomm ttee, which included EPA, as reflected in today’s
proposal. [If EPA were to change its interpretation and
propose a different |legal framework by which NPDES pernits
coul d “aut horize” discharges from separate sewer systens under
a statutory theory other than secondary treatnment, such a
framewor k woul d need to derive from CWA sections 301(b) and
304. Permt authorization under a statutory theory other than
secondary treatment would represent a change in EPA' s
interpretation of the applicability of regulatory standards as
well as a change from the approach supported by the SSO
Subcomm ttee. Because sanitary sewers are designed to deliver
all flows for treatnment, capacity-related di scharges (except
t hose caused by severe natural conditions) are the result of
i nadequat e planning for growth, or inattention to design,
construction, operation, or maintenance of the system Permt
aut hori zation under the approach described below could, in
sone cases, result in a relaxation in regulatory standards.
For these reasons, EPA has serious |egal concerns about



whet her the CWA can be interpreted to “authorize” SSO

di scharges with this alternative approach. Such an
alternative approach would be at odds with EPA’s historic
interpretation, which is that the Clean Water Act is designed
to assure secondary treatnent of sewage from POTWs, and that
all separate sewers in a nunicipal sanitary sewer collection
system are part of the POTW The Departnent of Justice
expressed sim | ar concerns during interagency review of the
proposed rul e.

EPA is also concerned that an approach that would
“aut hori ze” SSO di scharges based on a BAT/BCT theory may all ow
nore SSOs, or at a mninum result in delays in the renedial
actions to address existing SSOs, particularly those related
to system capacity. As discussed previously, EPA is concerned
t hat such an approach m ght legitimze SSOs, which could
result in nmore incidents of insufficiently treated sewage
bei ng di scharged to the nation’s waters. |f a separate sewer
coll ection systemis well-designed and wel | - oper at ed,
di scharges from such sewers should be rare.

For the above reasons, EPA also have serious concerns
about whether the Clean Water Act should be interpreted to
“aut hori ze” SSO di scharges under this alternative approach
Thus, EPA believes the “prohibition and excuse” framework is
nmore appropriate than an “authorization” framework. The
Agency nonet hel ess invites conmment on the | egal and practical
inplications if EPA were to support a BAT/BCT “aut horization”
alternative. EPA recognizes that any such change invol ves
conpl ex issues that will involve additional data collection
and analysis as well as a nore detailed articul ation of
potential approaches. Pursuing an alternative approach would
t herefore require additional notice and conment.

EPA interprets the CWA as requiring that permts for
di scharges from sanitary sewer collection systens need to
include effluent limtations based on the secondary treatnent
regul ation (40 CFR Part 133) and any nore stringent
[imtations necessary to neet water quality standards. This
interpretation considers the discharge froma sanitary sewer
coll ection systemto be a discharge froma “publicly owned
treatment works” (POTW w thin the nmeaning of section
301(b)(1)(B) of the CWA. The NPDES regul ations define POTWto
i nclude “pipes, sewers, or other conveyances only if they
convey wastewater to a POTWproviding treatment” See 40 CFR
122.2, 125.2, 125.3(a)(1)(i). CWA section 301(b)(1)(B)
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requires permts for discharges from POTW to include effluent
limtations “based upon secondary treatnent” as defined by EPA
under CWA section 304(d)(1), or nore stringent water quality-
based requirenents.

EPA does not interpret discharges froma POTW wthin the
meani ng of section 301(b)(1)(B), to include discharges from
CSCs. Combi ned sewers are sewer systens designed to convey
storm wat er runoff (including |arge volunes of runoff from
street curb inlets and area drains) in addition to donestic
sanitary sewage and comrercial and industrial wastewater. Due
to this design difference, conbi ned sewer systens are
generally subject to significantly larger increases in flow
due to either rainwater or snowrelt that enters the system
than are typical of sanitary sewer systens, although sone
sanitary sewer systenms may al so experience |large flow
i ncreases during wet weather. During wet weather, comnbined
systens are generally operated to convey the maxi mum anmount of
conbi ned wastewater and storm water to the treatnment works.
Any excess flow is generally discharged fromthe system at
desi gned overfl ow points before reaching the continuously
operating treatnment plant.

The stormrelated increase in flow in conbined sewer
systens associated with the intentional collection of |arge
vol umes of inflow, the associated fl ow managenent chall enges,
and the resulting design of overflow points |led to EPA's
application of the BAT/BCT franework to CSOs, as well as other
di stinctions for conmbined sewer overflows in the NPDES
regul ati ons (see 133.103(a), January 27, 1989, (54 FR 4225)).
Thi s approach recogni zes that during wet weather conditions,
CSO overflow structures do not, nor were they designed or
constructed to, convey wastewater to a POTW pl ant providing

secondary treatnent. As such, wet weather discharges from
CSO di scharge structures are not subject to limtations based
on secondary treatnent. In contrast, EPA has historically

consi dered sanitary sewers to be conveyances that convey
wast ewater to a POTW providing treatnment, and hence applied
secondary treatnment requirenments.

Permits for CSO di scharges need to include effluent
limtations based on the application of best avail able
t echnol ogy econom cally achi evabl e (BAT) for toxic pollutants
and for pollutants that are neither toxic nor conventional
pol lutants. For conventional pollutants, the interpretation
results in the application of best conventional control
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technol ogy currently available (BCT). Additionally, |ike al

di scharges, if necessary, permts authorizing discharges from
CSO structures need to include any nore stringent water

qual ity-based requirenents if necessary to neet water quality
standards. EPA's interpretation of the applicable technol ogy-
based standards for wet weather CSO di scharges was upheld in
Mont gonery Environnmental Coalition v. Costle, 646 F. 2d 568
(DC Cir. 1980). Consistent with the Agency’s CSO policies and
strategies, the BAT/BCT requirenents are applied on a best

pr of essi onal judgnent (BPJ) basis within the framework
described in those policies and strategies. The factors used
for applying the BAT and BCT technol ogy-based standards are
described in 40 CFR 125. 3. Thi s approach provides

regul atory flexibility for establishing requirenments for CSOs
and all ows addressing CSO di scharges in the context of
conprehensi ve controls addressing the coll ection system

EPA provi ded gui dance on the planning, selection and
i npl ementati on of CSO controls in the National CSO Contr ol
Strategy (Septenmber 8, 1989 (54 FR 37370)) and the CSO Contr ol
Policy (April 19, 1994 (59 FR 18688)). These docunents
descri be provisions for devel opi ng appropriate requirenents
for several categories of CSOs. The National CSO Control
Strategy and CSO Control Policy provide that permts are to
prohi bit CSOs that occur during dry weather. Such a discharge
woul d be considered a discharge froma POTW because conbi ned
sewer systens were designed and constructed to deliver flows
to a POTWplant for treatnent during dry weather. The
Nati onal CSO Control Strategy also clarifies that discharges
from |l ocations or points within a conbined sewer systemt hat
are not permtted are prohibited. This would include
di scharges fromlocations within a combi ned sewer system ot her
t han designed overflow points (e.g. |line breaks, backups
t hr ough manhol es or catch basins). The 1994 CSO Contr ol
Pol i cy provides conprehensive guidance for devel oping site-
specific NPDES permt requirenents for conbined sewer systens
to address wet weat her CSO di scharges from desi gned overfl ow
points. Under the CSO Control Policy, permttees with
conbi ned sewer systens that have CSOs are to i medi ately
undertake a process to accurately characterize their sewer
systens, to denonstrate inplenentation of nine m nimm
controls identified in the Policy and to devel op and i npl enent
a long-term CSO control plan that will ultimately result in
the conpliance with the requirenents of the CWA

Under an alternative that would incorporate a BAT/BCT
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approach to discharges from separate sanitary collection
systens, EPA would need to change its current interpretation
of the term POTW specifically, the interpretation of
“conveyances only if they convey wastewater to a POTW
providing treatment.” While changing to the BAT/BCT standard
m ght all ow NPDES authorities to authorize discharges from
PEFTFs serving sanitary sewer collection systens through
permts at a treatnent |evel |ess than secondary treatnment,
EPA is concerned that such an “authorization” could legitimze
| ess than secondary treatnment of SSO discharges that, although
prohi bi ted under applicable standards, are currently
occurring. Under this alternative, effluent [imtations in
permts for discharges from PEFTFs woul d need to include
effluent limtations based on BAT/BCT and any nore stringent
limtations necessary to neet water quality standards. Wile
the requirenments for such discharges woul d not be based on
secondary treatnment, the approach m ght reduce sonme risks
presented by SSO di scharges by reduci ng uncontroll ed wet
weat her overflows and ensuring some non-bi ol ogi cal treatnment
(e.g., suspended solids renmoval, disinfection) for the
controll ed, wet weather overflows that remained. This
alternative, however, which would not require all donestic
sewage flows in a separate systemto be delivered for
treatment at the secondary treatnment plant, would weaken
currently applicable standards. EPA requests coment on the
relative health and environnmental benefits associated with
applying the secondary treatnment regul ations at 40 CFR Part
133 or the application of a BAT/BCT framework to intermttent,
peak flow discharges fromsanitary sewer collection systens.
Comments on such alternatives should be m ndful of the need to
assure that SSO di scharges (authorized under either a
secondary treatment or BAT/BCT framework) remain subject to
the water quality-based requirenents of the Act.

| f EPA were to apply the BAT/BCT approach to SSO
di scharges, the Agency would still pronmul gate standard permt
conditions that were simlar to the CMOM program prohibition,
and reporting, record keeping and public notification standard
permt conditions proposed in today’ s notice. The CMOM
program standard permt condition would not be explicitly
nodel l ed on the nine mnimm controls and | ong-term contr ol
pl an of the CSO Control Policy, but rather would be based on
the framework proposed in today’'s notice. These standard
permt conditions could provide a framework for permtting
authorities to determ ne the technol ogy-based and wat er
gqual ity-based requirenents needed to conply with the CWA. As
a result, they would provide a parallel planning framework to
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the nine m ninmum controls and | ong-term control plan described
in the 1994 CSO Control Policy. Many of the principles of
the CMOM standard permt condition proposed in today’'s notice
are consistent with the principles identified for the nine

m ni mum controls and |l ong-term control plans called for in the
CSO Control Policy. The planning and operating requirenents
of the CSO Control Policy (i.e., the nine-m nimum controls and
| ong-term control plan) and the planning and operating

requi renents proposed for SSOs in today’s notice (i.e., CVMOM
program requirenments), are simlar in that they provide
flexible frameworks for the consideration of system specific
factors and the selection and inplenmentation of specific
nmeasures that may ultimately provide for conpliance with the
CWA. EPA Dbelieves that nost aspects of the nine m ninmum
controls and | ong-term control plan generally should be
reflected in a CMOM program The Agency notes that specific
measures that would be identified by a permttee and the
manner in which they are inplenmented can vary significantly
bet ween conbi ned sewers and sanitary sewers, depending on
system specific factors.

EPA requests comments on this approach and on how t he
standard permt conditions for CMOM prograns and the
prohi bition on SSO di scharges that are proposed in today’s
notice would need to be nodified if the Agency were to adopt
such an approach. The Agency al so requests comments on how
the factors associated with the BAT and BCT standards shoul d
be used to identify nmeasures necessary to conme into conpliance
with various parts of the CMOM program standard permt
condition, such as the determ nation of adequate system
capacity (i.e., capacity for delivery of flows for treatnent
prior to discharge).

| f a BAT/BCT approach were adopted, a nodification to the
CMOM requi renents proposed in this notice would be necessary
to address the possibility that a permttee’ s system
eval uati on and capacity assurance plan and program audit
i ndicates that the use of a PEFTF to reduce adverse health or
envi ronnental inmpacts may be appropriate. Since a BAT/BCT
framewor k woul d provide nore flexibility for authorizing
di scharges from PEFTFs under an NPDES pernit, the Agency
believes that if this approach were adopted, it would be
necessary to build a conprehensive process for analyzing the
need of a PEFTF into the CMOM provision. EPA requests coment
on what information should be considered in such a
conprehensi ve process and how it should be incorporated into
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t he CMOM appr oach.

An addi tional consideration associated with this approach
is the costs of addressing SSOs and the framework for
consi dering those costs. As noted in the draft SSO Needs
Report and also in Table 8 in Section |I.K of this notice, the
incremental costs of controlling SSOs caused by wet weat her
increase significantly as the control objective for frequency
of overflows is decreased. |In addition, as noted in the draft
SSO Needs Report and section |I.K of today’'s preanble, sone
muni ci palities facing sonme of the nost significant 1/1
problenms in their collection system may significantly reduce
costs by incorporating a limted nunber of treated di scharges
into a conprehensive control strategy that may al so incl ude
expandi ng col | ecti on system and/ or treatnent plant capacity,
and reduci ng peak flows. The Agency requests comments on the
consi deration of these costs under an approach based on a
system wi de application of BAT/BCT and nore stringent water
gqual ity-based requirenments as well as under the secondary
treatnment franmework proposed in today’ s notice.

A BAT/ BCT approach would alter the framework for issuing
permts for discharges from PEFTFs. Rather than require
permts for discharges from PEFTFs to include effl uent
limtations based on the secondary treatnent regulations at 40
CFR Part 133, a BAT/BCT framework al so m ght be useful to
identify a systemw de conprehensive set of nmeasures to nanage
peak flow (e.g., renmpval of sources of peak flow, inproved
conveyance capacity, inproved treatnent plant capacity, and
addi ti onal storage or equalization), establish managenent,
operation and mai nt enance requirements for the collection
system and, if still necessary, establish treatnent
requi renments for discharges. I f EPA pursued a BAT/BCT
approach, the Agency could develop criteria and procedural
gui delines to ensure a closely circunscribed framework that
woul d only aut horize discharges froma PEFTF as part of a

conprehensi ve control strategy. The gui del i nes woul d
descri be, for exanple:
C A screening process and criteria that would be

eval uated by the NPDES authority prior to permt
i ssuance; and

C Criteria for permt conditions for peak excess flow
treatnment facilities.

Screeni ng Process




If the final rule was prenised on a theory to “authorize”
PEFTF di scharges through permts, the NPDES authority would
conduct a screening process prior to permt issuance to
det ermi ne whet her di scharges froma PEFTF coul d be authorized
in the permt in the first instance. The screening process
woul d support the determ nation of whether issuing a permt to
conditionally authorize discharges fromthe peak excess flow

treatment facility is appropriate or not. |If the Director
determ ned that a permt for discharges fromthe facility
could be issued at all, the application information and

screening criteria would support the devel opnent of
appropriate permt conditions.

The permt applicant would provide the information to be
used in this process in a permt application (Form 2A) and a
conpani on engi neering report that, at a m ninmum contains the
i nformation descri bed below. \Where the applicant could not
denmonstrate all applicable criteria would be net, a permt for
di scharges from a peak excess flow treatnent facility coul d
only be issued in conjunction with an enforcenent order that
provi des a conpliance schedul e.

Form 2A requires the submttal of specific facility,
process and effluent information and data and other specified
information. The conpani on engi neering report would include
an assessnent of peak flows in the collection systemincluding
a description of the results of work to characterize and
project peak flows; the source of extraneous flows
contributing to peak flows, including estimtes of the
percentage of inflow and rainfall induced infiltration that
cones from portions of the collection system other than the
portions that are owned by the permttee; and conti nuous
pl anned eval uation activities.

The applicant would identify cost-effective alternatives
in the conpani on engineering report. The description of
alternatives would include a detail ed assessnent of the
current physical condition of the portion of the collection
systemthat will contribute flows to the proposed peak excess
flow treatment facility; and an identification and eval uati on
of a conprehensive set of reasonable alternatives to the
excess flow treatnment facility. The engineering report would,
at a mnimm include a denonstration that increased storage
of untreated wastewater during peak flow conditions,
addi tional reduction of inflow and infiltration, increased
capacity of the system or other alternatives specified by the
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Director are not practical and not cost-effective. EPA
requests comments on other criteria for evaluating
alternatives (e.g., neasures are not feasible, remaining I/l
i's not excessive).

As part of the denonstration, the identification of
al ternatives would need to include consideration of: 1)
additional 1/1 removal; 2) increased storage and/or fl ow
equal i zation of peak flows; 3) increased capacity of the
coll ection system and/ or continuously operating treatnent
facility. At least one alternative that would need to be
consi dered woul d be additional neasures to reduce extraneous
flows fromportions of the collection systemthat are not
owned by the permttee. The permt applicant would provide
esti mates of performance ranges of the different control
t echni ques consi dered, as well as a description of the

technical limtations of control techniques. The
al ternatives description would need to include estinmates of
t he percentage of inflow and rainfall induced infiltration

that comes from portions of the collection system other than

t hose portions owned and operated by the permttee; and a
description of the steps that have been taken to reduce inflow
and rainfall induced infiltration and options for additional
controls of these sources.

The description of alternatives would need to include a
detailed cost estimtes of alternatives and a summary of the
overall costs of the sewer system assessnent effort, measures
to reduce I/1 and nmeasures to convey (including tenporary
storage) and treat flows at a continuously operating plant
t hat provi des biological treatnment. The evaluation of costs
woul d specify the planning period used in the analysis, which
can be based on considerations of the design life of the
facility, the duration of bonds or other financial instrunents
expected to finance the project and the 5-year permt period.
The anal ysis would need to project the econom c inpacts of
alternatives, including inpacts on user fees.

The cost effectiveness anal ysis curves described in
section 4.6 of “Sewer System Infrastructure Analysis and
Rehabi litation”, EPA, 1991, includes a cost/flow curve that
identifies the optiml point for sewer rehabilitation. The
cost curve provides estimates of the total cost needed for
corrective actions. The engi neering report would include the
supporting cost and flow curves used to develop the cost/fl ow
curve with the optiml point for sewer rehabilitation; and
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cost/ performance curves to denonstrate the relationships

bet ween various discharge frequencies. This should include an
analysis to determ ne where the increment of pollution
reducti on achi eved di m ni shes conpared to the increase costs.

The applicant would need to provide a description of the
managenment, operational, and maintenance programfor the
coll ection systemas well as a summary of major renediation
projects that have been conpl eted, including a description of
the effectiveness of renediati on neasures. This description
woul d al so descri be how the delivery of flows during peak fl ow
conditions would be maxim zed to a continuously operating POTW
treatment plant(s) that serves the collection system

The applicant would need to denonstrate that the proposed
treatment facility would be able to provide credible treatnent
under a wi de range of operating conditions, including variable
i nfl uent concentrations. The denonstration would include a
description of the |ocation of proposed discharges fromthe
treatment facility; the treatnment process to be used, included
proj ected performance data and a description of operational
requi renents; available or projected information regarding
effluent quality and frequency of discharge; descriptions of
the technical limtations of the proposed treatnent facility;
and estimates of the effectiveness of treatment by the
exi sting biological unit at the existing treatnent facility
(or as nodified by proposed alternatives) under peak flow
conditions relative to the effectiveness of the proposed
treatment of in-system discharges. EPA requests comment on
whet her it should eval uate the appropriateness of providing
gui dance on m ninmum treatnent requirenments, and if so what
m nimum treatment requirements for PEFTFs shoul d be (e.qg.
hi gh-efficiency sedinmentation, primary treatnent, etc.).

The engi neering report would also include a risk
assessnment where applicants would identify downstream uses
which may potentially be inpaired by the discharge as well as
the major risks associated with other alternatives. The
applicant would specifically identify any sensitive waters
that woul d be downstream of the proposed peak excess fl ow
treatment facility. Sensitive waters are to be identified by
t he NPDES authority in coordination with Federal, State and
| ocal agencies. Mnimumcriteria for sensitive waters could
be provided. Exanples of sensitive waters could include
public drinking water intakes and their designated protection
areas, sw mm ng beaches and waters where sw nm ng occurs,
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shel | fi sh beds, designated CQutstandi ng National Resource

Wat ers, National Marine Sanctuaries, waters wth federal

state and | ocal parks, and waters containing threatened or
endanger ed species and their habitat. Except where such
action would provide |ess protection of human health or the
environnent, peak excess flow treatnent facilities that

di scharge to sensitive waters should be prohibited, elimnated
or noved wherever physical possible and economcally

achi evable. Where a prohibition, elimnation, or relocation
is not physically possible or economcally achi evable, or
woul d provide | ess protection to human heal th. Tr eat ment
requi renments woul d be consistent with attai nnent of designated
uses of receiving waters.

As part of the engineering report, the applicant would
have to show that the affected public has been provided an
opportunity to actively participate in the decision-nmaking
process, including review and comment on alternatives. The
affected public includes persons who reside downstream from
t he proposed treatnment facility, persons who use and enjoy
t hese downstream waters, rate payers, and any ot her
interested persons. The applicant would provide a summary of
maj or concerns raised by the public, describe the extent of
support for the proposed facility, and how the concerns have
or have not been addressed.

Permit Criteria

Under this approach, a pernmt for discharges froma peak
excess flow treatnment facility would have to, at a m ni num
provi de for:

1) Condi ti ons defining when di scharge may occur -
Permits would restrict the conditions under which
di scharges may occur. This can be done in a nunber
of ways, including specifically prohibited
di scharges where the flows in the sewer system are
| ess than a specified threshold flowate (which
woul d be based on the capacity of the collection
system) and/or limting the frequency of discharge.

2) Technol ogy-Based Effluent Limtations - Permts
woul d be required to provide appropriate technol ogy-
based effluent limtations.

3) Water Quality-Based Effluent Limtations - Permts
woul d require any nore stringent water quality-based
effluent limtations (WQBELsS) necessary to achieve
wat er quality standards.

4) Conti nui ng I npacts Evaluation - Permts would
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require the permttee to inplenent a post-
construction human health and water quality
assessnent program i ncluding requirenents to nonitor
and collect sufficient information to denonstrate
conpliance with water quality standards and
protection of designated uses.

5) Continuing Alternatives Evaluation - Permts would
require the permttee to continue to evaluate if,
based on current conditions, increased storage of
untreat ed wastewater during peak flow conditions,
addi ti onal reduction of inflow and infiltration,

i ncreased capacity of the system or other
alternatives are not practical and not cost-
effective. The continuing assessnent shoul d

eval uate progress made in rehabilitating the

coll ection system new or inproved techniques to
m nim ze overflows or changing circunstances that
i nfl uence cost effectiveness.

6) Monitoring and Reporting - Monitoring and reporting
requi renents woul d be established on a case-by-case
consistent with 40 CFR 122.44(i).

7) Reopener - The permt nost |likely would contain a
reopener clause that authorizes the NPDES authority
to reopen and nodify the permt upon determ ning
that the treatnent facility fails to neet water
qual ity standards or protect designated uses.

The Director would have to evaluate the criteria |listed
above when reissuing a subsequent permt in |ight of changing
ci rcunst ances, progress nmade in rehabilitating the collection
system and planning criteria such as the duration of
financial instruments used to finance the project.

EPA requests comment on other alternatives to the
“prohi bition and excuse” framework proposed today, such as
approval of CMOM progranms or defining de minims threshol ds
for SSO di scharges, and how such alternatives would
appropriately protect human health and the environment.
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