Geoffrey H Grubbs (4301)

USEPA Headquarters

Ariel Rios Building

1200 Pennsylvania Avenue, N. W.

Washington, DC 20460


Dear Mr. Grubbs:

We, as water directors of Region 5 states (Illinois, Indiana, Michigan, Minnesota, Ohio, and Wisconsin), wish to convey concerns with the content of the section 304(a) nutrient criteria guidance prepared by the U. S. Environmental Protection Agency and suggest the Region 5 states and EPA work together to address these concerns.
The Region 5 states want to be very clear that they realize the need for nutrient criteria and desire to move ahead with the promulgation process as soon as practicable.  We understand that nutrient criteria are needed to better assess which waters are not meeting water quality standards, including designated uses, and to provide a scientifically sound water quality basis for implementation programs, including state nonpoint source management programs and Total Maximum Daily Loads.   We appreciate EPA's efforts to move ahead nationally on developing nutrient criteria.  

Our primary concerns include: 

· The federal guidance lacks the scientifically based linkages between identified criteria in the guidance based on the 25th percentile of available data and protection of designated uses.   

· The apparent shifting of the responsibility from EPA to the states for providing a sound scientific basis for specific criteria for protection of specific designated uses without sufficient time for the states to do so. 

· Some states lack of data on the existing conditions in lakes and streams for some parameters identified in the federal guidance.  The states realize that it is their responsibility to collect these data, either individually or in coordination with EPA.

· The lack of clarity in the role of the Gulf of Mexico Hypoxia Issue with regard to requiring nitrogen as one of the required parameters for nutrient criteria for Region 5 states.

· The inadequate amount of time available within the timelines specified by EPA to promulgate nutrient criteria through the state’s rulemaking processes.  

These concerns and others are discussed in the attachment to this letter.

In response to these concerns we propose that EPA and the Region 5 states enter into a dialogue on how, as partners, we can work together to address these issues.  The dialogue needs to include:

· How EPA and states can together provide the scientific knowledge needed to tie nutrient criteria values to protecting designated uses.


· How EPA and Region 5 states can focus limited financial and staff resources to provide the lake and stream data needed to provide the factual basis for each state to promulgate nutrient criteria as part of their water quality standards.

· How EPA can provide additional time to Region 5 states to conduct the activities necessary for this process.

In closing, we wish to reiterate the desire to initiate a dialogue on how we can proceed to address the needs to best promulgate nutrient criteria as part of state water quality standards.  Jim Baumann of the Wisconsin Department of Natural Resources has agreed to serve as a contact for the Region 5 states on this topic.  Please contact Jim at 608/266-9277 to discuss arrangements for further discussion.

Sincerely,

Toby Frevert, Acting Manager

Matt Rueff, Asst. Commissioner

Division of Water Pollution Control

Water Management

Bureau of Water



Indiana Dept. of Environmental Mgt.



Illinois Environmental Protection Agency


David Hamilton, Chief



Elizabeth Shevi, ___________

Surface Water Quality Division

Policy and Planning Division

Michigan Dept. of Environmental Quality
Minnesota Pollution Control Agency



George Elmeraghy, Asst. Chief

Susan Sylvester, Director

Division of Surface Water


Water Division

Ohio Environmental Protection Agency
Wisconsin Dept. of Natural Resources

Region 5 States’ Concerns

Scientific Basis for Values in Federal Guidance

· The Region 5 states cannot stress enough the importance of tying criteria levels to effects in surface waters and to the protection of designated uses.  Although the Region 5 states understand and support the flexibility provided to identify criteria on an ecoregion basis rather than a single value or set of values nationwide.  However, the Region 5 states strongly believe that the values in federal guidance must be tied to ecological endpoints in the waters of the United States and that the federal guidance falls far short in this regard.  

· The publication of values based on the 25th percentile of available data does not provide this necessary tie to protection of the designated uses.  The use of a consistent percentile does not take into account the variability in water quality in different part of Region 5 or the U. S.  For example, the inference that 75 percent of the wilderness lakes in the Boundary Waters and nearby national parks and forests automatically do not meet water quality standards (this same logic would apply to other types of waters as well) does not pass a straight face test.  Use of the 25th percentile values by states will be very difficult – both scientifically and politically. 

· The rationale for requiring all states to promulgate a four-parameter set of criteria is unclear.  For example, requiring nitrogen to be part of the criteria for all waters doesn’t seem to be warranted.  If the intent is to provide a means to address the Gulf of Mexico Hypoxia issue, why is nitrogen required for Great Lakes’ tributaries and inland lakes?  Similarly, the question needs to be answered whether the best means to address the Gulf Hypoxia concerns is through inclusion of nitrogen as part of the nutrient criteria requirements for Region 5 states.

· If the rationale for use of the four-parameter set is based on instream rather than downstream water quality concerns, what flexibility do states have to decide where and when we need nutrient criteria and whether those are expressed as numerical or narrative criteria.  States and EPA should explore the cause/response relationship in contrast to requiring application of the four nutrient related parameters (N, P, turbidity, chlorophyll) everywhere all the time.

· Better response indicators of nutrient impairment are diel oxygen swings that result in acutely low D.O. concentrations (not low D.O. concentrations from grab samples, rather, D.O. measured by continuous monitors) and biological samples collected with and interpreted considering the identified indicators (TP, TN, TSS, Secchi, and chlorophyll a).  In short, the real arbiter should be the biological response to the nutrient load measured either directly through the biota or inferred from diel D.O. concentrations, and optimally, both.

· For lakes, there has been some good work done to date, but more needs to be accomplished in this arena.  One example is the application of user perception information as a basis for defining use impairment in lakes.  Several States have experience with this technique and have successfully applied it for purposes of setting management goals.  This approach can provide a valuable basis for linking nutrients with use impairment.  As such the State of New York is pursuing a grant from USEPA for the purpose of compiling user perception data from several states including MN, VT, WI and other states to see how this information might be applied across several States that share common ecoregions.  This work is not as of yet funded and will take at least a couple of years before results are compiled in a report that can be shared with the States.  States which have not collected this type of information will be trying to do so as a part of their volunteer monitoring programs, but, again, this will require at least a couple of years before some useful data sets are acquired.  Thus, there is some good work underway regarding this issue but additional time is needed to allow the data to be gathered and analyzed, and that research is, as of yet, not funded.

· For rivers, making the linkages between nutrients and use impairment is more difficult because we do not have the long history of investigation and data gathering regarding river eutrophication as is available for lakes.  There is some work underway which may hold some promise, but time is needed to bring this work full circle and develop similar data sets in other states.  USEPA funded the Minnesota Pollution Control Agency (104(b) 3) in FY 2000 to study the interrelationships among nutrients, algal abundance and composition, and biochemical oxygen demand in medium to large rivers in three different ecoregions.  At this point, two summers of monitoring have been completed (1999 from MPCA  funding) and analysis of data is underway.  Manuscripts will be prepared that document findings of this work.  As with any such work the reporting and associated peer review will take time.  While preliminary results suggest this approach holds promise, there will be a need to test this to see if the relationships found in Minnesota rivers apply elsewhere.  Since similar data sets are not widely available, it will require that other states collect this type of data to see if this approach will work in their rivers as well.  Region 5 states are discussing plans to collect these data, but again, time is needed to compile results, analyze data, prepare reports and have them reviewed, and then develop nutrient criteria approaches based on the studies.

Shift of Scientific Proof Burden to States

· Region 5 states are forced to conclude that the 25th percentile values are only to be used as default values.  As such, the states must take on the burden of providing the scientific basis for criteria specific to the states and designated uses promulgated by the states.  This is a very different approach than used in the past for publishing criteria for water quality parameters.  It is a different paradigm.

· Region 5 states cannot take on this burden alone; especially in the time period envisioned by EPA.  A number of states are moving ahead to further develop state-specific databases for lakes/reservoirs and rivers/streams.  However, the cost to prepare an adequate data base is beyond the financial capability of many, if not all, states.

· If the states are to bear the responsibility of developing state-specific nutrient criteria and promulgate these into their water-quality standards, they will need time to develop an effective, implementable approach.  The Region 5 states are at the point where the rationale for nutrient criteria development and implementation is understandable.  They can now begin to determine data needs and develop plans to develop appropriate numeric values.  The timeframe mandated by USEPA is not realistic.  More time is needed if states are to bear the research responsibilities that were previously shouldered by USEPA.  A lot more time is needed to be able to do this for N (if possible).  Even under the best of circumstances, time frames provided are almost minimal for rulemaking activities in states, even if states have the necessary information to begin the rulemaking process right now.

· With research needs identified, money becomes an issue.  What can be done to facilitate adding staff, monitoring programs, etc. that are needed as a result of this significant responsibility?

Implementation of Nutrient Criteria

· How rigidly will nutrient water quality criteria be interpreted, applied, and enforced.  USEPA has indicated some flexibility in how this is going to happen, however, there is no specific language outlining this flexibility.  Looking at the guidance document, it is inferred that the level of flexibility comes from having several water quality indicators to identify impairment.  Specifically, the document calls for having targets (criteria?) for TP, TN, TSS, Secchi, and chlorophyll a, such that a single exceedence of any one criterion would not be a "violation", rather, some combination of criteria exceedance is needed.  USEPA is considering TSS, Secchi and chlorophyll a as response variables.  These response variables can frequently be exceeded in any combination without resulting in a problem (i.e., aquatic life use impairment).  Chlorophyll a as a measure of algal abundance is an excellent indicator, however, the sample must be collected from the right location - either water column or periphyton - based on stream size and other stream characteristics.  Also, because periphyton can be effectively cropped through grazing, or denuded through scouring events, a low chlorophyll a concentration does not necessarily mean there is not a nutrient problem.

· For 303d listing requirements there is absolutely no room for the independent application of any chemical measure other than diel oxygen concentrations (or BOD in concert with other indicators in the case of large rivers), unless it can be demonstrated that a given combination of the causal and response variables invariably leads to aquatic life use impairment in a manner analogous to a toxic parameter.  Otherwise, a weight of evidence approach is mandatory.  A suggestion of how the suite of indicator/response variables (TP, TN, TSS, Secchi, Chl) could be used is to flag stream segments where the potential for a nutrient impact is high, and require the states to follow up to ascertain whether or not that is the case.  Where states don't follow up, then that could lead to a 303d listing.  However, EPA has not offered any guidance as yet on how these criteria might be applied in making these use impairment decisions. 

