
TO THE HONORABLE RONALD M. GEORGE, CHIEF JUSTICE 

AND TO THE HONORABLE ASSOCIATE JUSTICES OF THE SUPREME COURT OF CALIFORNIA

I. STATEMENT OF THE ISSUES 

A. May the State Issue Wastewater Discharge Permits to California Cities Without Considering the Cost of Compliance and the Relative Environmental Benefit Where Such Considerations Were Ignored in Setting the Water Quality Standards on Which The Permits Are Based? 

B. May the State Ignore Environmental Impacts and Regulatory Alternatives in the Issuance of Wastewater Discharge Permits Where Such Considerations Were Ignored Under Mandatory Water Quality Planning Processes? 

C. May the State Fail to Include Necessary Schedules for Compliance in Wastewater Discharge Permits Where Immediate Compliance is Impossible and the State Unlawfully Failed to Include Such Schedules in the Applied Water Quality Objective?

D. Does the State’s Use of a Narrative Water Quality Objective to Impose Numeric Permit Limits Comply With Established Federal and State Law, including the Rulemaking Requirements of the California Administrative Procedures Act?

II. OVERVIEW OF THE CASE

In 1998, the California Regional Water Quality Control Board for the Los Angeles region (“Regional Board”) issued three wastewater treatment permits to the Cities of Los Angeles and Burbank (collectively “the Cities”).  These new permits placed astonishingly strict limits on many substances, requiring the discharge from the Cities’ sewage treatment plants to the concrete-lined channels of the Burbank Western Channel and the Los Angeles River to be cleaner than drinking water although the water in these channels is not used as a drinking water supply.  The limits were also set to protect species of aquatic life not found in the limited aquatic habitat provided by the Cities’ discharge to these channels, which would otherwise be dry except during the rainy season.  To comply with the unprecedented permit limitations, the Cities would have to spend $50 to $185 million per year on new treatment technology.  The California State Water Resources Control Board (“State Board”) upheld the permit requirements without opinion.  

The Court of Appeal quashed a trial court’s writs of mandate that had, among other things, required these state agencies to employ the applicable balancing factors established in state and federal law, and essentially gave the State Board and Regional Board (collectively “Water Boards”) carte blanche to arbitrarily impose pollution control standards in the context of wastewater permitting that not only undercut the statutes they are supposed to implement, but also placed untenable burdens on California’s struggling municipal governments.  

This Court should answer each of the questions posed in the Statement of the Issues section above with a resounding “NO,” and require the Water Boards to comply with federal and state statutory requirements within the limitations of their authority and to include an evaluation of reasonableness and necessity before issuing a wastewater treatment permit to any California Publicly Owned Treatment Works (“POTW”).  The permits issued to the Cities of Los Angeles and Burbank should then be modified to conform with this Court’s order. 

III. FACTUAL AND PROCEDURAL HISTORY

The City of Burbank owns and operates the Burbank Water Reclamation Plant (“Burbank Plant”).  The City of Los Angeles owns and operates two wastewater treatment facilities, the Tillman Water Reclamation Plant (“Tillman Plant”) and the Los Angeles-Glendale Water Reclamation Plant (“LA-G Plant”). These plants perform the valuable public service of effectively treating a combined flow of more than 100 million gallons of raw residential, commercial, and industrial sewage each day.  (Burbank Appellants’ Appendix (“BAA”) VI 1542; Los Angeles Appellants’ Appendix (“LAA”) VIII 2187, 2282).

The Cities reuse some of the reclaimed water from these plants for landscape irrigation, for cooling water in the Burbank Steam Power Plant, and for water level maintenance in local man-made lakes. (BAA VI 1543; LAA VIII 2187, 2282). The remaining highly treated water or “effluent” that cannot be reclaimed is discharged to the Burbank Western Channel by Burbank (BAA VI 1542) and to the Los Angeles River by Los Angeles.  (LAA VIII 2188, 2282.)  Public access to these water bodies is generally prohibited by the Los Angeles County Department of Public Works. (LAA VIII 2191; BAA VI 1546, 2286.)

The Regional Board adopted new discharge permits for the Tillman and LA-G Plants on June 15, 1998 (LAA VIII 2183-2276, VIII 2277- IX 2401), and for the Burbank Plant on June 29, 1998.  (BAA VI 1538-1629.)  The wastewater regulated by these permits is tertiary-treated, a level of treatment higher than most other POTWs in the nation. (LAA XVII 4990; BAA XII 3383; see also 33 U.S.C. §1311(b)(1)(B) TA \l "33 U.S.C. §1311(b)(1)(B)" \s "1311(b)(1)(B)" \c 3  (requiring POTWs to achieve secondary treatment).)  Tertiary treated water is of such good quality, this water can be used for spray irrigation of food crops, parks, and playgrounds, and can be used for unrestricted impoundments of water with no restrictions on body contact recreational activities, such as swimming. (LAA IV 1108-1109.)

Despite the high quality of the Cities’ effluent (LAA VII 1935), the Regional Board imposed onerous new requirements on certain pollutants that might be found in the Cities’ wastewater discharge. (LAA VIII 2197-2202, 2292-2298; BAA VI 1550-1556.)  These permit requirements are called “effluent limitations.”
 

Many of the effluent limitations in the Cities’1998 permits were more stringent than state and federal drinking water standards, even though the waters to which the Cities discharge were not and are not used for municipal drinking water supply. (LAA VIII 2191, XI 3152; BAA VI 1546, VII 2096.)  One of Los Angeles’ challenged limits was for fluoride, an additive to the municipal drinking water supply to protect people’s teeth. (LAA VII 1964-1965.)   Some of the limits were for pesticides banned in the United States for decades, which have never been detected in the Cities’ effluent. (LAA XIV 3981-3983.)  Others regulate substances like copper and a common plasticizer that leach from residential pipes. (Ibid.)  Some of these limits were set to protect species of aquatic life not present in these waters, which, due to their artificial structure, have not and cannot develop the normal diverse ecology of natural rivers. (BAA V 1421, VII 2018 and 2096; LAA XI 3153.)

The majority of the effluent limits were new or substantially lower than the earlier discharge permits issued by the Regional Board to the Cities, which were not appealed. The following table illustrates some changes made to the Burbank Permit in 1998:

	Substance
	Old 1996 Permit

(see BAA IV 1134-1135)
	New 1998 Permit

(see BAA VI 1552-1553)

	Copper
	1000 ppb
	17 ppb

	Silver
	50 ppb
	3.4 ppb

	Zinc
	5000 ppb
	110 ppb

	Cyanide
	200 ppb
	22 ppb

	Lindane
	4 ppb
	0.2 ppb

	2,4-D
	100 ppb
	70 ppb


Although the Cities’ water reclamation plants are able to and do remove some amount of the above listed substances, the Cities are unable to consistently meet each of the new limits through optimization of the treatment plants, industrial and commercial source control, and public outreach programs. (BAA V 1421, LAA VII 1878.)  Only the installation of extraordinary microfiltration/reverse osmosis (“MF/RO”) treatment could possibly guarantee consistent compliance. (LAA IX 2676, lines 13-16, XI 3154; BAA VII 2090-2091.)  The cost to install this treatment at all three plants was estimated to be at least $50 to $185 million per year.  (BAA V 1495-1496, VIII 3406; LAA VII 1965, IX 2687, XIV 3985-3986.)  

MF/RO technology, which would take many years to design and build, creates many adverse environmental impacts unexplored by the Regional Board. (LAA XI 3154; BAA VII 2090-2091.)  MF/RO is very energy-intensive. Generation of the energy required to run these processes consumes natural resources and can be a source of air pollution.  Unlike the biological and chemical treatment processes currently utilized by the Cities,  the MF/RO process does not treat the wastewater, but merely separates out pollutants from the water.  Thus, MF/RO creates millions of gallons per day of pollutant-laden brine that must be disposed of either to the ocean or by trucking this waste to a landfill. (Id.)   In addition to failing to consider these adverse environmental impacts, the Regional Board failed to demonstrate that this added level of treatment would result in any measurable water quality benefit in the Los Angeles River and Burbank Western Channel.

The Regional Board failed to provide compliance schedules
 in the permits allowing the Cities time to plan, design, and construct MF/RO treatment at the Burbank, Tillman, and LA-G Plants.  Instead of countering a veiled threat of permit veto made by the United States Environmental Protection Agency (“U.S.EPA”) (BAA V 1471-72; LAA VII 1898) with ample law supporting its actions, the Regional Board altered its past practice of including compliance schedules in permits and removed these schedules just days before the permits were issued. (BAA V 1473-1474; LAA VII 1900.)

Because the Cities could not immediately or consistently comply with the new effluent limitations with their current, state-of-the-art level of treatment, and because no compliance schedules allowing time to build the necessary treatment facilities were included in the permits, the Cities faced the perilous predicament of failing to comply on the effective date of the new permits.  Therefore, the Cities timely appealed their permits administratively to the State Board on July 14 and 29, 1998, respectively.  (LAA IX 2402-2468, 2469-2546; BAA VI 1630-1632, 1633-1695.)  

When the State Board failed to rule on their appeals (see LAA XI 3113-3114), the Cities each petitioned for and received judicial stays of the challenged effluent limits on December 29, 1999 (BAA VII 2098; LAA XI 3159-3160), as well as writs of mandate from the Los Angeles County Superior Court on April 4, 2001. (BAA XII 3379-3397; LAA XVII 4989-5009.)  The Superior Court directed the Water Boards to revise the permits in accordance with federal and state law.  (Id.)  

The Water Boards appealed portions of the Superior Court’s decision (see Slip op. at 5), and the Court of Appeals decided in favor of the Water Boards. 

IV. ARGUMENT

A. The Water Boards Unlawfully Failed to Consider Costs of Compliance and the Relative Environmental Benefit Prior to Issuing Wastewater Discharge Permits.

This Court should rule that state and federal law require the Water Boards to consider the cost of compliance and the relative environmental benefit prior to issuing wastewater discharge permits to California cities, particularly where such considerations were ignored in setting the water quality objectives on which the permits are based.

1. State Law Mandates Consideration of Economic And Environmental Prior to Setting Water Quality Objectives and Issuing Discharge Permits.

California’s Porter-Cologne Water Quality Control Act (Wat. Code §13000 et seq. TA \l "Cal. Wat. Code §13000 et seq." \s "13000 et seq." \c 7 ) (hereinafter “Porter-Cologne Act”), adopted in 1969, provides the statutory authority for the actions of the Water Boards.  While its ultimate goal is the protection of water quality, the Porter-Cologne Act expressly recognizes that “it may be possible for the quality of the water to be changed to some degree without unreasonably affecting beneficial uses” of the water body.  (Wat. Code §13241 TA \l "Cal. Wat. Code §13241" \s "13241" \c 7 .)  Further, when regulating water quality, the Water Boards are held to an overarching standard of reasonableness.  (See Wat. Code §13000 TA \l "Cal. Wat. Code §13000" \s "13000" \c 7  (“activities and factors which may affect the quality of the waters of the state shall be regulated to attain the highest water quality which is reasonable, considering all demands being made and to be made on those waters and the total values involved, beneficial and detrimental, economic and social, tangible and intangible.”) (emphasis added).)

Each of the state’s nine regional water boards must establish the beneficial uses of each waterbody in its region. Uses of water may include, as appropriate, drinking water supply, recreation, power generation, navigation, the preservation of fish and wildlife, and other uses.
 (Wat. Code §13050(f) TA \l "Cal. Wat. Code §13050(f)" \s "13050(f)" \c 7 .)  

After consideration of numerous prescribed factors, including economic considerations, each regional board must adopt “such water quality objectives . . . as in its judgment will ensure the reasonable protection of the beneficial uses and the prevention of nuisance.”  (Wat. Code §13241 TA \s "13241"  (emphasis added).)  These water quality objectives must be included in water quality control plans, more commonly referred to as “Basin Plans.”  (Id. TA \s "13241" )  Basin Plans are also statutorily required to include a plan for implementation of the objectives, and specifically must include a time schedule for compliance. (Wat. Code §§13050(j) TA \l "Cal. Wat. Code §13050(j)" \s "13050(j)" \c 7 , 13242 TA \l "Cal. Wat. Code §13242" \s "13242" \c 7 .)
The Porter-Cologne Act also contains the statutory requirements regulating the Water Board’s issuance of waste discharge permits, such as those issued to the Cities.  When issuing discharge permits, regional boards must “implement any relevant water quality control plans that have been adopted, and shall take into consideration the beneficial uses to be protected, the water quality objectives reasonably required for that purpose, other waste discharges, the need to prevent nuisance, and the provisions of Section 13241.”  (Wat. Code §13263(a) TA \l "Cal. Wat. Code §13263(a)" \s "13263(a)" \c 7  (emphasis added).)  

Water Code section 13241, as specifically incorporated by reference into Water Code section 13263(a), imposes on the Water Boards a litany of economic, social, and environmental factors to consider prior to adopting water quality objectives as well as prior to making permitting decisions. (Wat. Code §13241 TA \s "13241" .) The factors a Regional Board must consider include:


(a)
Past, present, and probable future beneficial uses of water.


(b)
Environmental characteristics of the hydrographic unit under 


consideration, including the quality of water available thereto.


(c)
Water quality conditions that could reasonably be achieved 


through the coordinated control of all factors which affect 


water quality in the area.


(d)
Economic considerations.


(e)
The need for developing housing within the region.


(f)
The need to develop and use recycled water.

(Wat. Code §13241(a)-(f) TA \l "Cal. Wat. Code §13241(a)-(f)" \s "13241(a)-(f)" \c 7 .)

Through the application of these statutes, the Water Boards consider whether the economic cost of compliance is reasonable, particularly in light of the actual environmental benefit to be obtained.  (Ibid. TA \s "13241(a)-(f)" )   These considerations were ignored by the Regional Board when adopting the water quality objectives into the Basin Plan, and again when issuing the Cities’ wastewater treatment permits. (Slip op. at 17.)

The Porter-Cologne Act also requires a showing that effluent limits will have a resultant environmental benefit and, thus, are “necessary.”  (Wat. Code §13377 TA \l "Cal. Wat. Code §13377" \s "13377" \c 7  (“necessary to implement water quality control plans”) (emphasis added).)  The Water Boards included no necessity findings supported by evidence to justify the effluent limits included in the Cities’ permits.

a. The Court of Appeal Misconstrued State Law Requirements.

This Court, after a de novo review of the statutory requirements for issuing waste discharge requirements contained in Water Code sections 13000, 13263(a), and 13377, should rule that a showing of reasonableness and necessity, and a consideration of the provisions of Water Code section 13241, must precede the issuance of waste discharge permits.   

Instead of requiring compliance with the state law requirements, the Court of Appeal’s decision ignored the law and effectively struck the words “and the provisions of Section 13241” from Water Code section 13263(a).  (Slip op. at 16.)  The Court’s statutory construction, rendering words of the statute meaningless, contravenes the well-established rule that “[i]n analyzing statutory language, we seek to give meaning to every word and phrase in that statute.”  (Hughes v. Bd. of Architectural Examiners (1998) 17 Cal.4th 763 TA \l "Hughes v. Bd. of Architectural Examiners
(1998) 17 Cal.4th 763" \s "Hughes" \c 5 , 775 [72 Cal.Rptr.2d 624].)  “These canons generally preclude judicial construction that renders part of the statute ‘meaningless or inoperative.’”  (Hassan v. Mercy American River Hosp. (2003) 31 Cal.4th 709 TA \l "Hassan v. Mercy American River Hosp.
(2003) 31 Cal.4th 709" \s "Hassan" \c 5 , 715-716 [3 Cal.Rptr.3d 623].)

The Court of Appeal construed section 13263(a) to mean that “permit requirements must implement established water quality standards and that in implementing water quality standards a regional board must consider the origin and purposes of those standards, that is the factors previously considered under section 13241 in establishing the standards.”  (Slip op. at 16 (emphasis added).)  

In coming to this conclusion, the Court failed to recognize that the administrative record did not contain any evidence demonstrating that the Regional Board took these factors into consideration when adopting the water quality objectives on which the Cities’ permit requirements were based.  (Id. at 17.)
   Because the Court misconstrued the statutory requirements and failed to consider crucial facts, this part of the Court’s holding should be reversed.

The Court of Appeal also determined that the trial court’s construction of Water Code section 13263, which required that the factors in Water Code section 13241 be considered both in developing water quality objectives and in issuing permits (see BAA XII 3390-3391; LAA XVII 5024-5025), would render water quality standards established under section 13241 illusory.  (Slip op. at 16.)  The Court feared a dual analysis would multiply the burden imposed on the regional boards, because “each discharger would be entitled to an individualized consideration of the various factors in order to establish water quality standards appropriate for each individual discharger.” (Ibid.)

The Court erred on two counts.  First, reconsideration of the section 13241 factors at the permitting stage would not render the water quality objectives illusory.  In this case, the Regional Board generally justified the Cities’ effluent limits on a broad narrative objective for Toxicity (i.e., no toxics in toxic amounts)(see LAA IV 1081), not specific numeric objectives.  (BAA VIII 2388; LAA XII 3427.)  It was impossible in 1975, when this vague narrative objective was first adopted, or even in 1994 when the objective was amended, to know this objective would be construed in 1996 to mean the drinking water standard of 1000 ppb and just two years later, in 1998, to mean 11 or 17 ppb of copper.  (See supra pg. 5, Table and fn. 2.)  Contrary to the Court of Appeal’s reasoning, a meaningful evaluation of the Water Code section 13241 factors is not possible until the Regional Board proposes a hard and fast numeric effluent limit during the permitting process. 

In addition, many effluent limits were derived from federal drinking water standards or from national guidance criteria proposed for national or statewide application.
 These standards and criteria might make sense when applied respectively to treated tap water or to natural, free-flowing rivers possessing ample dilution. However, site specific application of these national or statewide numbers to a particular water body requires a broad review of the reasonableness of these numbers as water quality objectives, and also an individualized review of the reasonableness of these numbers as discharge limits. (Wat. Code §§13241 TA \s "13241" , 13263(a) TA \s "13263(a)" .)

This latter review is achieved through the consideration of the section 13241 factors at the permitting stage.  If rote application of the objective as an end-of-pipe limit for a municipal wastewater discharge to a concrete-lined flood control channel would impose unreasonable requirements or otherwise be inappropriate, the Regional Board should impose alternative effluent limits that still protect the existing beneficial uses of the waters, or postpone issuing new effluent limits for that substance until the water quality objectives are revised. 


Second, the Court of Appeal cannot change the meaning and intent of a statute to avoid a result that would arguably “multiply the burden imposed on the regional boards.”  (Slip op. at 16.)  The administrative burden of statutory requirements is best addressed through debate and discussion in the Legislature, not through judicial fiat that eliminates statutory requirements thought to be burdensome.  (Newman v. Union Oil Co., (1997) 54 Cal. App. 4th 1254, 1266 cert. denied 1997 Cal. LEXIS 5042 TA \l "Newman v. Union Oil Co.
(1997) 54 Cal. App. 4th 1254,
cert. denied 1997 Cal. LEXIS 5042" \s "Newman" \c 5  (“balancing of competing interests and factors best suited to legislative debate and to which the judiciary brings no expertise greater than any other interested citizen or interest group.”).)

Finally, the Court of Appeal deferred to the “statutory construction consistently applied by State Board in administrative appeals.” (Slip op. at 16.)  Such deference is not warranted.  (See Pacific Rivers Council v. Thomas (9th Cir. 1994) 30 F.3d 1050 TA \l "Pacific Rivers Council v. Thomas
(9th Cir. 1994) 30 F.3d 1050" \s "Pacific Rivers" \c 1 , 1054 (an agency determination contrary to the legislative intent “is entitled to no deference”) (emphasis added); see also Morris v. Williams (1967) 67 Cal.2d 733 TA \l "Morris v. Williams
(1967) 67 Cal.2d 733" \s "Morris" \c 5 , 737 [63 Cal.Rptr. 689] (“Administrative regulations that violate acts of the Legislature are void and no protestations that they are merely an exercise of administrative discretion can sanctify them”).)

Even if the State Board had determined that regional boards were not required to reconsider the section 13241 factors during permit adoption (see e.g., LAA VI 1503-1504), doing so was contrary to the requirements of the relevant statutes and regulations. Any such administrative determinations should have been judicially overturned, not sanctioned. (See Bodinson Mfg. Co. v. California Employment Comm. (1941) 17 Cal.2d 321 TA \l "Bodinson Mfg. Co. v. California Employment Comm.
(1941) 17 Cal.2d 321" \s "Bodinson" \c 5 , 326 [109 P.2d 935] (“it is the duty of this court, when such a question of law is properly presented, to state the true meaning of the statute finally and conclusively, even though this requires the overthrow of an earlier erroneous administrative construction.”) (citations omitted).)

The Court of Appeal’s misconstruction of state law cannot stand.  This Court must review the statutory requirements de novo and clarify that the reasonableness factors set forth in Water Code sections 13000 and 13241(a)-(f) apply not only when the Water Boards adopt water quality objectives, but also when discharge permits are issued.

2. Federal Law Mandates Consideration of Economic And Environmental Factors in Setting Water Quality Standards and Issuing Discharge Permits.

a. Relevance of Federal Law.

State law is the primary law of relevance for this Court’s review because the Water Boards issue discharge permits under a federally-approved state water quality control program in-lieu of federal regulation.  (See Wat. Code §§13370(c) TA \l "Cal. Wat. Code §13370(c)" \s "13370(c)" \c 7 , 13370.5(a) TA \l "Cal. Wat. Code §13370.5(a)" \s "13370.5(a)" \c 7  (“it is in the interest of the people of the state to enact this section in order to avoid direct regulation by the federal government of publicly owned treatment works already subject to regulation under state law under this division.”) (emphasis added); State of Ohio v. U.S. Dept. of Energy (6th Cir. 1990) 904 F.2d 1058 TA \l "State of Ohio v. U.S. Dept. of Energy
(6th Cir. 1990) 904 F.2d 1058" \s "State of Ohio" \c 1 , 1061 (“The Clean Water Act mandates that states may create their own water pollution laws, which may qualify to replace the requirements of the Clean Water Act.  33 U.S.C. §1342(b). . . . Once a state water pollution law is approved, compliance with state law is compliance with the Clean Water Act.  33 U.S.C. §1342(k).”) (emphasis in original) rev’d on other grounds U.S. Dep’t of Energy v. Ohio (1992) 503 U.S. 607 TA \l "U.S. Dep’t of Energy v. Ohio
(1992) 503 U.S. 607" \s "U.S. Dep’t of Energy v. Ohio" \c 1 , 611 (Clean Water Act “Section 402 . . . allows EPA to authorize a state to supplant the federal permit program with one of its own”); see also 40 C.F.R. §123.22 TA \l "40 C.F.R. §123.22" \s "123.22" \c 4  (“Any state that seeks to administer a program under this part shall submit a description of the program it proposes to administer in lieu of the Federal program under state law . . .”) (emphasis added).)   However, since state law must be construed to assure consistency with the requirements for state programs implementing the federal Clean Water Act (Wat. Code §13372 TA \l "Cal. Wat. Code §13372" \s "13372" \c 7 ), federal law requirements will also be addressed. 

b. The Clean Water Act Requires the Consideration of Economic, Social and Environmental Costs and Benefits.

(1) Costs and Attainability Must Be Considered When Setting Federal Water Quality Standards.

As with beneficial uses and water quality objectives required to be adopted under state law, federal law requires states to adopt “applicable water quality standards,” consisting of designated water uses and “criteria”
 set to protect these uses. (33 U.S.C. §§1313(c)(2)(A) TA \l "33 U.S.C. §1313(c)(2)(A)" \s "1313(c)(2)(A)" \c 3 ; 40 C.F.R. §§131.10 TA \l "40 C.F.R. §131.10" \s "131.10" \c 4 , 131.11 TA \l "40 C.F.R. §131.11" \s "131.11" \c 4 .)   After being set by the states, these standards are then approved by the U.S.EPA.  (33 U.S.C. §1313(c)(3) TA \l "33 U.S.C. §1313(c)(3)" \s "1313(c)(3)" \c 3 .)

Two types of water quality criteria exist, narrative and numeric.  Narrative criteria are broad, subjective water quality goals (e.g., no toxic pollutants in toxic amounts).  Numeric criteria, expressed as specific pollutant concentrations (e.g., parts per million of a particular substance), are usually preferred because they are more easily enforceable.  (LAA XII 3358.)   Numeric criteria are required for toxic pollutants. (33 U.S.C. §1313(c)(2)(B) TA \l "33 U.S.C. §1313(c)(2)(B)" \s "1313(c)(2)(B)" \c 3  (“Such criteria shall be specific numerical criteria for such toxic pollutants.”).)

Clean Water Act (“CWA,”) section 1313 requires states to review applicable water quality standards and, where appropriate, to modify and adopt new standards at least once every three years.  (33 U.S.C. §1313(c)(1) TA \l "33 U.S.C. §1313(c)(1)" \s "1313(c)(1)" \c 3 .)  This is commonly referred to as the “triennial review” process.  For any new or revised water quality standards adopted pursuant to CWA section 1313(c), states must adopt adequate implementation measures, including schedules of compliance.  (33 U.S.C. §1313(e)(3)(F) TA \l "33 U.S.C. §1313(e)(3)(F)" \s "1313(e)(3)(F)" \c 3 ; cf. Wat. Code §13242 TA \s "13242" .)

Nowhere does the CWA say that water quality standards must be met without regard to technological feasibility or cost. In fact, Congress specifically mandated that costs and attainability be considered when setting water quality standards.  (33 U.S.C. §§1251(a)(2) TA \l "33 U.S.C. §1251(a)(2)" \s "1251(a)(2)" \c 3  (setting national goal to meet recreational and aquatic life protection uses “where attainable”), 1313(c)(2)(A) TA \s "1313(c)(2)(A)"  (consideration of use and value of waters); 40 C.F.R. §131.10(d) TA \l "40 C.F.R. §131.10(d)" \s "131.10(d)" \c 4  (defining attainable uses).)  One of the factors for determining whether a use is attainable is whether achieving the use would result in “widespread economic and social impact.”  (40 C.F.R. §131.10(g)(6) TA \l "40 C.F.R. §131.10(g)(6)" \s "131.10(g)(6)" \c 4 .)

As under state law, costs and attainability are clearly supposed to be part of the federal water quality standards setting and review processes.  Unfortunately, the Water Boards ignored these federal requirements.  The record contains no evidence that economic or attainability considerations were undertaken by the Boards prior to adopting the narrative water quality standard upon which the Cities’ permits were based.  (Slip op. at 17, see also supra pg. 11, fn. 5.)

(2) Foundational Requirements of the CWA Require the Consideration of Economic, Social and Environmental Costs and Benefits.

(a) Section 208 Planning  

CWA section 208 requires states to adopt area-wide waste treatment management plans. (33 U.S.C. §§1288(b) TA \l "33 U.S.C. §1288(b)" \s "1288(b)" \c 3 ,  TA \l "33 U.S.C. §1284(a)(1)" \s "1284(a)(1)" \c 3 1284(a)(1).) Under its regional “208 Plans,” a state must identify the anticipated municipal and industrial treatment needs for the area over a twenty-year period, establish construction priorities for necessary local treatment works, determine the period of time needed to carry out the plan, the costs of carrying out the plan within the allotted time, and the economic, social, and environmental impacts of carrying out the plan. (33 U.S.C. §1288(b)(2)(A) TA \l "33 U.S.C. §1288(b)(2)(A)" \s "1288(b)(2)(A)" \c 3 , (B) TA \l "33 U.S.C. §1288(b)(2)(B)" \s "1288(b)(2)(B)" \c 3 , (E) TA \l "33 U.S.C. §1288(b)(2)(E)" \s "1288(b)(2)(E)" \c 3 , (b)(3) TA \l "33 U.S.C. §1288(b)(3)" \s "1288(b)(3)" \c 3  see also Arkansas v. Oklahoma (1992) 503 U.S. 91 TA \l "Arkansas v. Oklahoma
(1992) 503 U.S. 91" \s "Arkansas v. Oklahoma" \c 1 , 108 [112 S.Ct. 1046] (“the Clean Water Act vests in the EPA and the states broad authority to develop long-range, area-wide programs to alleviate and eliminate existing pollution.  (See, e.g., §1288(b)(2) TA \l "33 U.S.C. §1288(b)(2)" \s "1288(b)(2)" \c 3 .”).)  

These plans must be updated and certified annually by the state.  (33 U.S.C. §1288(b)(2)(A) TA \s "1288(b)(2)(A)" , (3) TA \s "1288(b)(3)" .)   Once a valid 208 Plan is in place, this plan becomes part of the state’s Continuing Planning Process, described in more detail below.  (33 U.S.C. §1313(e)(3)(B) TA \l "33 U.S.C. §1313(e)(3)(B)" \s "1313(e)(3)(B)" \c 3 .)  No discharge permit issued under CWA section 1342 may be issued in conflict with the state’s 208 Plan. (33 U.S.C. § TA \l "33 U.S.C. §1288(e)" \s "1288(e)" \c 3 1288(e).)  

Notwithstanding these clear statutory requirements, the state of California and its designated regional planning agency have not adopted, updated, or certified a 208 Plan for the Los Angeles area in decades.  Without such a plan in place, discharge permits are routinely adopted without considering the mandatory elements of regional treatment planning.

(b) Section 305(b) Reports

CWA Section 305(b) requires states to biennially assess the quality of their waters as “correlated with the quality of water required by the objective of this chapter.” (33 U.S.C. §1315(b)(1)(A) TA \l "33 U.S.C. §1315(b)(1)(A)" \s "1315(b)(1)(A)" \c 3 .)  To complete this biennial assessment, states must estimate the environmental impact, the economic and social costs associated with achieving water quality criteria, the economic and social benefits of such achievement, and an estimate of the date of such achievement. (33 U.S.C. §1315(b)(1)(D) TA \l "33 U.S.C. §1315(b)(1)(D)" \s "1315(b)(1)(D)" \c 3 .)  No report issued by the State Board under section 305(b) has fully complied with these statutory requirements. (LAA V 1376-1486; LAA XIV 4045 (“None of the states . . . attempted to describe the full extent of economic costs and benefits associated with water quality improvement.”).)

(c) Continuing Planning Process Requirements

CWA section 303(e) requires states to have a Continuing Planning Process approved by U.S.EPA. (Slip op. at 8; 33 U.S.C. §1313(e) TA \l "33 U.S.C. §1313(e)" \s "1313(e)" \c 3 .)  Among other things, a state’s Continuing Planning Process must contain:

· effluent limitations and schedules of compliance;

· the elements of a state’s 208 Plans, thereby incorporating the Plans’ review of costs and economic, social, and environmental impacts;

· Total Maximum Daily Loads, which set the maximum amount of a pollutant that a waterbody can absorb without violating the applicable water quality standards (33 U.S.C. §1313(d) TA \l "33 U.S.C. §1313(d)" \s "1313(d)" \c 3 ; 40 C.F.R. §130.2(i) TA \l "40 C.F.R. §130.2(i)" \s "130.2(i)" \c 4 );

· procedures for revising the state’s Continuing Planning Process; 

· adequate authority for intergovernmental cooperation,

· adequate implementation, including schedules of compliance, for revised and new water quality standards under 33 U.S.C. §1313(c); 

· controls over the disposition of all residual waste from water treatment processing; and 

· an inventory and priority ranking of the needs for construction of treatment works.  

(33 U.S.C. §1313(e)(3)(A)-(H) TA \l "33 U.S.C. §1313(e)(3)(A)-(H)" \s "1313(e)(3)(A)-(H)" \c 3 .)  At the time the Cities’ permits were adopted, the Water Boards failed to demonstrate that California’s Continuing Planning Process met each of the statutory requirements for an approvable program.

(d) Federal Funding Requirements for POTWs.

One of the CWA’s key foundational provisions was the policy that federal financial assistance be provided to construct POTWs.  (33 U.S.C. §1251(a)(5) TA \l "33 U.S.C. §1251(a)(5)" \s "1251(a)(5)" \c 3 .)  Up until funding for the federal construction grants program all but came to a halt in the early 1990s, the federal government provided over $60 billion dollars in funding to upgrade POTWs to secondary treatment. (33 U.S.C. §1285 TA \l "33 U.S.C. §1285" \s "1285" \c 3 .)  Before approving grants for any project, the U.S.EPA had to determine that states were in compliance with sections 1288, 1313(e), and 1315(b) of the CWA. (33 U.S.C. §§1284(a)(1) TA \s "1284(a)(1)" , (2)(B) TA \l "33 U.S.C. §1284(a)(2)(B)" \s "1284(a)(2)(B)" \c 3 , (3) TA \l "33 U.S.C. §1284(a)(3)" \s "1284(a)(3)" \c 3 .)  

The CWA tied each of these different foundational parts together in a logical and cohesive manner to ensure that economic, social and environmental costs and benefits were fully considered before requirements were imposed on POTWs. Unfortunately, although delegated these responsibilities under federal law, the Water Boards have ignored their mandatory duties under these foundational statutory requirements.

(3) Federal Discharge Requirements for POTWs Require Consideration of Practicability and Cost-Effectiveness.

 When imposing discharge requirements on POTWs, federal law sets guidelines for the “identification and selection of cost-effective alternatives to comply” with the CWA, and requires selection of the “most economical and cost-effective” municipal sewage treatment. (33 U.S.C. §§1297 TA \l "33 U.S.C. §1297" \s "1297" \c 3 , 1298(a) TA \l "33 U.S.C. §1298(a)" \s "1298(a)" \c 3 .)  Federal law requires review of “practicable means of treating municipal sewage” of treatment over the life of the POTW.  (33 U.S.C. §1254(d)(1).)  Congress also required research “in order to reduce the requirements for, and the costs of, sewage and waste treatment services.”  (33 U.S.C. §1254(o)(1) TA \l "33 U.S.C. §1254(o)(1)" \s "1254(o)(1)" \c 3 .)  In so doing, Congress treated POTWs differently than industries or other dischargers.
 

Congress set baseline Phase I technology-based effluent limitations for POTWs, mandating control of non-toxic, conventional pollutants with “secondary treatment.”
 (33 U.S.C. §1311(b)(1)(B) TA \s "1311(b)(1)(B)" ; 40 C.F.R. Part 133 TA \l "40 C.F.R. Part 133" \s "Part 133" \c 4 .)  The tertiary treatment provided by the Burbank, Tillman, and LA-G Plants exceeds secondary treatment requirements. (LAA VIII 2187, XVII 4990; BAA VI 1542, XII 3439.)

In the 1972 CWA, Congress set Phase II requirements for POTWs, which required compliance with CWA section 1281(g)(2)(A) and implementation of Best Practicable Waste Treatment Technology not later than July 1, 1983. (33 U.S.C. §1311(b)(2)(B) TA \l "33 U.S.C. §1311(b)(2)(B)" \s "1311(b)(2)(B)" \c 3 ; Pub.L. No. 92-500 (Oct. 18, 1972) 86 Stat. 845 at §301(b)(2)(B) TA \l "Pub. L. No. 92-500, §301(b)(2)(B),
86 Stat. 845 (Oct. 18, 1972)" \s "86 Stat. 845" \c 3 .) In its 1981 amendments to the CWA, Congress repealed these requirements before the compliance deadline due to the potentially excessive cost for municipalities. 
  (Pub. L. No. 97-117 (Dec. 29, 1981) 95 Stat. 1632, at §21(b) TA \l "Pub. L. No. 97-117, §21(b),
95 Stat. 1632 (Dec. 29, 1981)" \s "95 Stat. 1632" \c 3 .)

Furthermore, Congress recognized that, unlike industries, the wastewater treatment systems used by POTWs are not designed to effectively treat toxic pollutants.  (See 33 U.S.C. §1317 TA \l "33 U.S.C. §1317" \s "1317" \c 3 .)  Thus, to address toxic pollutants, the U.S.EPA was required to promulgate “pretreatment standards” for categories of industrial sources discharging into the POTW to prevent pollutants from entering a POTW, which are “not susceptible to treatment by such treatment works, or which would interfere with operation of such treatment works.”  (See 33 U.S.C. §1317(b) TA \l "33 U.S.C. §1317(b)" \s "1317(b)" \c 3 , (c) TA \l "33 U.S.C. §1317(c)" \s "1317(c)" \c 3 ; see also 33 U.S.C. §1314(g) TA \l "33 U.S.C. §1314(g)" \s "1314(g)" \c 3  (requires adoption and annual review of pretreatment guidelines for pollutants “not susceptible to treatment” by POTWs) (all emphasis added).)  Congress determined that “[i]n the long run, the only real solution to the problem of safe disposal of toxic or hazardous industrial pollutants is in their reuse and recycling by industry, not the transfer of such materials from one industrial waste stream into municipal waste streams.”  (See Sen.Rep. No. 95-370, 1st Sess. (1977), reprinted in U.S. Code Cong. & Admin. News, p. 4326, 4383 TA \l "S. Rep. No. 95-370, 1977 U.S.C.C.A.N. at 4326" \s "95-370" \c 16 .)

As such, Congress mandated that permits for POTWs include requirements for pretreatment programs, whereby each POTW sets enforceable discharge standards on industries discharging to that POTW. (33 U.S.C. §§1342(b)(8) TA \l "33 U.S.C. §1342(b)(8)" \s "1342(b)(8)" \c 3  and (9) TA \l "33 U.S.C. §1342(b)(9)" \s "1342(b)(9)" \c 3 ; 1317(b) TA \s "1317(b)" .)  POTWs implement these pretreatment programs by adopting pretreatment ordinances and imposing “local limits” on industrial sewer users to stop toxic pollutants from entering the sewer systems and the POTW in the first instance.  The Cities’ permits contain such pretreatment program requirements. (BAA VI 1603-1606; LAA VIII 2231-2234, 2336-2339.)

Finally, federal regulations envision a review of feasibility at the wastewater permitting stage to determine if strict numeric effluent limits must be required, or whether more flexible Best Management Practices (“BMPs”) can be imposed instead. (40 C.F.R. §122.44(k)(3) TA \l "40 C.F.R. §122.44(k)(3)" \s "122.44(k)(3)" \c 4 ; Communities for a Better Environment v. State Water Resources Control Board (2003) 109 Cal.App.4th 1089, 1104 [1 Cal.Rptr.3d 76], rehg. den., 2003 Cal.App. LEXIS 1082 (1st. Dist. June 27, 2003), cert. den., 2003 Cal. LEXIS 7251 (Sept. 24, 2003) TA \l "Communities for a Better Environment v. State Water Resources
Control Board (2003) 109 Cal.App.4th 1089" \s "Communities for a Better Environment" \c 5 .)  The Water Boards failed to consider either feasibility or the option of imposing BMPs in lieu of the unachievable effluent limits in the Cities’ permits.  (BAA VI 1538-1629; LAA VIII 2183-2400.)

(4) The CWA Allows Consideration of Feasibility and Relative Environmental Benefits.

Both environmental benefit and feasibility are part of the federal regulatory equation.  As with state law, the CWA requires a showing that effluent limits will have a resultant environmental benefit and are “necessary” prior to imposition. (see e.g., 33 U.S.C. §§1313(d)(1)(C) TA \l "33 U.S.C. §1313(d)(1)(C)" \s "1313(d)(1)(C)" \c 3  (“necessary to implement the applicable water quality standards”); 1311(b)(1)(C) (“not later than July 1, 1977, any more stringent limitations, including those necessary to meet water quality standards”)
(emphasis added).)  The state failed to properly include findings related to necessity that would justify the effluent limits included in the permits.  (BAA VI 1538-1629; LAA VIII 2183-2400.)

c. The Court of Appeal Misconstrued Federal Law Requirements.

Congress anticipated that costs and practicability would be considered by states when implementing the CWA. In fact, throughout the CWA, references to cost and economics occur approximately 320 times! (33 U.S.C. §1251 et seq. TA \l "33 U.S.C. §1251 et seq." \s "1251 et seq." \c 3 )

Nothing in the CWA expressly prohibits the consideration of cost or practicability at the discharge permitting stage, particularly where, as here, the Water Boards fell down on their statutory obligations to undertake these considerations at the water quality standards-setting stage (33 U.S.C. §1313(c) TA \l "33 U.S.C. §1313(c)" \s "1313(c)" \c 3 ), and during the mandatory planning and assessment steps that provide the foundation for wastewater permitting. (33 U.S.C. §§1288(b) TA \s "1288(b)"  and (e) TA \s "1288(e)" , 1315(b) TA \l "33 U.S.C. §1315(b)" \s "1315(b)" \c 3 , 1313(e)(3) TA \l "33 U.S.C. §1313(e)(3)" \s "1313(e)(3)" \c 3 .) 

The Court of Appeal ignored these mandatory foundational requirements of the CWA. (Slip op. at 15.)  Further, the Court failed to provide any direct federal statutory authority for its erroneous conclusion that costs and practicability cannot be considered when discharge permits are issued to POTWs (Slip op. at 14), because none exists.  “[T]he absence of a prohibition . . . [and] the lack of a clearly enunciated legislative purpose to that effect” prevents the Court from finding that consideration of costs and practicability at the discharge permitting stage were contrary to federal law.  (See Federal Election Comm'n v. Democratic Senatorial Campaign Committee et al. (1981) 454 U.S. 27 TA \l "Federal Election Comm'n v. Democratic Senatorial Campaign
Committee et al. (1981) 454 U.S. 27" \s "Federal Election Comm'n" \c 1 , 42 (Court held that a section of the Federal Election Campaign Act of 1971 did not expressly or by necessary implication foreclose the use of agency agreements (at issue in the case) and the agency acted within its authority when it determined the Act permitted such agreements).)

The Water Boards presented no facts demonstrating that the effluent limits required of the Cities were “necessary” to protect the limited existing uses of the Los Angeles River and its tributary, the Burbank Western Channel.  Nor did the Water Boards provide evidence in the record that the previous permit limits had an adverse impact on existing beneficial uses or had failed to implement the applicable water quality standards.  

In sum, the Court of Appeal ignored binding statutory language, relying instead on non-precedential guidance and judicial and administrative interpretations made without any statutory support.  The Court further ignored the Water Boards’ failure to consider the legally mandated factors, including economics and the quality of the water to which the Cities discharge, at the water quality objective-setting stage or during the performance of the requisite foundational analyses. Had these factors been considered prior to adoption of the permits, the result might have been permit requirements protective of existing water quality, yet attainable by the Cities’ current treatment systems. 

Unfortunately, the Court of Appeal rewarded the Water Boards’ previous failures in the water quality standards-setting process and compounded these failures by extricating the consideration of cost, feasibility, and environmental benefit from the permitting process as well.

This Court should require the Water Boards to comply with federal and state statutory requirements within the limitations of their authority and to include an evaluation of costs, reasonableness, and necessity before issuing wastewater treatment permits.

B. The Water Boards Unlawfully Failed to Consider Environmental Impacts and Regulatory Alternatives.

 In addition to requiring consideration of economic, environmental and social costs and benefits, this Court should hold that the Water Boards must consider environmental impacts and regulatory alternatives when issuing wastewater discharge permits, particularly where such considerations were ignored under mandatory water quality planning processes.

1. State and Federal Laws Mandate Consideration Of Environmental Impacts And Alternatives.

a. The CWA and California Water Code Mandate Review of Environmental Impacts and Alternatives.

The trial court ruled that the Water Boards must consider certain environmental factors when issuing waste discharge requirements, including “potential environmental impacts, alternatives to the proposed requirements, and mitigation measures for any requirements adopted.” (LAA XVII 4997, 5003; BAA XII 3390-3391, 3396 (citing, inter alia, 33 U.S.C. §§1288 TA \l "33 U.S.C. §1288" \s "1288" \c 3 , 1313 TA \l "33 U.S.C. §1313" \s "1313" \c 3 , 1315(b) TA \s "1315(b)" , 1342(b)(1)(A) TA \l "33 U.S.C. §1342(b)(1)(A)" \s "1342(b)(1)(A)" \c 3 ; Wat. Code §§13000 TA \s "13000" , 13001 TA \l "Cal. Wat. Code §13001" \s "13001" \c 7 , 13263(a) TA \s "13263(a)" , 13241 TA \s "13241" ).)  As set forth above, federal and state water pollution control laws expressly direct the state to consider environmental impacts and alternatives as key foundational requirements of state water quality planning and management. (33 U.S.C. §§1288(b) TA \s "1288(b)"  (208 Plan requiring analysis of alternatives and social and environmental impacts), 1288(e) TA \s "1288(e)"  (requiring federal discharge permits to be consistent with a 208 Plan), 1313(e)(3)(B) TA \s "1313(e)(3)(B)"  (requiring an approved state Continuing Planning Process, which implicitly incorporates the state’s Basin Planning requirements and Water Code §13421 considerations), 1315(b) TA \s "1315(b)"  (requiring an analysis of economic and social costs and benefits); Wat. Code §13372 TA \s "13372"  (requiring consistency with the requirements for state programs implementing the CWA).)  There is no evidence in the record to demonstrate that the Water Boards fully complied with any of these foundational statutory requirements before issuing the Cities’ permits. (See 33 U.S.C. §1288(e) TA \s "1288(e)" .)  

Further, no evidence exists that any of the Water Code 13241 factors, including economic considerations (i.e., costs and benefits), were considered when the Regional Board adopted the narrative water quality objective for Toxicity, on which the Regional Board justifies the challenged effluent limitations.  In fact, as stated previously, the Court of Appeal expressly acknowledged the trial court’s determination that “[t]he administrative record does not contain any evidence demonstrating that the Regional Board took these factors into consideration . . .  when adopting the water quality objectives on which these effluent limitations were based.”  (Slip op. at 17 (emphasis added); see also supra pg. 11, fn. 5.)   

The Court of Appeal ignored the fact that the Water Boards failed to complete these foundational requirements and failed to consider the mandated factors at any point in the regulatory process before the Regional Board adopted the Cities’ permits.  Thus, the Court allowed the Regional Board to cavalierly impose any permit limit even if no technology exists to achieve the limit.  The Court of Appeal further sanctioned limits achievable only by technology that provides no measurable environmental benefit, and causes extreme energy impacts, air quality impacts, or other adverse environmental impacts.  A failure to undertake these considerations at the earliest possible point could cause unanticipated adverse environmental effects.  (See supra pg. 6.)

The Court of Appeal’s decision should be reversed.  This Court should require the Water Boards to consider potential environmental impacts of the treatment technologies, which are necessary to achieve any proposed permit requirements, as well as alternatives to the permit requirements before the issuance of a wastewater treatment permit to any California POTW.  

b. The California Environmental Quality Act Requires Consideration of Potential Environmental Impacts, Alternatives, and Mitigation Measures.

(1) The Water Boards must comply with the applicable portions of the California Environmental Quality Act.

The Porter-Cologne Act contains the following limited statutory exemption related to the California Environmental Quality Act (“CEQA”, Pub. Res. Code §21000 et seq. TA \l "Cal. Pub. Res. Code §21000 et seq." \s "21000 et seq." \c 7 ):

Applicability of environmental impact reports

Neither the state board nor the regional boards shall be required to comply with the provisions of Chapter 3 (commencing with Section 21100) of Division 13 of the Public Resources Code prior to adoption of any waste discharge requirement, except requirements for new sources as defined in the Federal Water Pollution Control Act [CWA] or acts amendatory thereof or supplementary thereto.

(Wat. Code §13389 TA \l "Cal. Wat. Code §13389" \s "13389" \c 7 .)

Contrary to the Court of Appeal’s interpretation (Slip op. at 20-21), Water Code section 13389 creates only a partial exemption from CEQA requirements, not a complete exemption.  (Id.)  Section 13389 only exempts the Regional Board from complying with Chapter 3 of CEQA, which requires the preparation of an Environmental Impact Report (“EIR”) or negative declaration (see Pub. Resources Code §§21100-21108 TA \l "Cal. Pub. Res. Code §§21100-21108" \s "21100-21108" \c 7 ), when issuing discharge permits under its delegated authority under the CWA.  The State Board’s own regulations recognize that this statutory exemption is limited in scope. (Cal. Code Regs., tit. 23, §3733 TA \l "Cal. Code Regs., tit. 23, §3733" \s "3733" \c 8  (stating that Water Code section 13389 “does not apply to the policy provisions of Chapter 1 of CEQA.”) (emphasis added).)

Under the maxim of statutory construction, expressio unius est exclusio alterius, if exemptions are specified in a statute, the courts may not imply additional exemptions unless there is a clear legislative intent to the contrary.  (Sierra Club v. State Board of Forestry (1994) 7 Cal.4th 1215 TA \l "Sierra Club v. State Board of Forestr
 (1994) 7 Cal.4th 1215" \s "Sierra Club" \c 5 , 1230 [32 Cal.Rptr.2d 19];  Environmental Protection Information Center v. Johnson (1985) 170 Cal.App.3d 604 TA \l "Environmental Protection Information Center v. Johnson
(1985) 170 Cal.App.3d 604" \s "Environmental Protection Information Center" \c 5 , 617 [216 Cal.Rptr. 502].)  

The Legislature knows how to exempt a public agency from compliance with the obligations under CEQA.  For example, with respect to the issuance of air quality permits, the Legislature expressly exempted air pollution control districts and air quality management districts from complying with CEQA entirely.  (See Pub. Resources Code §21080.24 TA \l "Cal. Pub. Res. Code §21080.24" \s "21080.24" \c 7  (“This division [CEQA] does not apply to the issuance, modification . . . of any permit by an air pollution control district or air quality management district.”) (emphasis added).)  The Legislature chose not to use the same language in Water Code section 13389.  Instead, the Legislature created only a partial exemption from CEQA for the issuance of wastewater discharge permits.  Thus, the Regional Board must still comply with all CEQA obligations outside of Chapter 3.

The primary purpose of CEQA is to afford the fullest possible protection to the environment within the reasonable scope of the statutory language.  (No Oil Inc. v. City of Los Angeles (1974) 13 Cal.3d 68 TA \l "No Oil Inc. v. City of Los Angeles
(1974) 13 Cal.3d 68" \s "No Oil" \c 5 , 83 [118 Cal.Rptr. 34].)  To fulfill this purpose, the Legislature created a “substantive mandate” requiring all public agencies to consider the environmental consequences of a proposed project, including permitting actions,
 and to explore feasible alternatives and mitigation measures prior to the approval of the project.  (See Pub. Resources Code §21002 TA \l "Cal. Pub. Res. Code §21002" \s "21002" \c 7 ;  see also Mountain Lion Foundation v. Fish and Game Commission (1997) 16 Cal.4th 105 TA \l "Mountain Lion Foundation v. Fish and Game Commission
(1997) 16 Cal.4th 105" \s "Mountain Lion Foundation" \c 5 , 134 [65 Cal.Rptr.2d 580] .)  The Legislature further declared that CEQA is an “integral part of [a] public agency’s decision-making process . . . .”  (Pub. Resources Code §21006 TA \l "Cal. Pub. Res. Code §21006" \s "21006" \c 7 .)  

Although the obligation to identify and evaluate significant effects, project alternatives, mitigation measures, and cumulative impacts is generally fulfilled through the preparation of an EIR or negative declaration, an exemption from those requirements does not remove the substantive obligations of Chapters 1 and 2.6 of CEQA.  For example, in Sierra Club TA \s "Sierra Club"  v. State Board of Forestry (1994) 7 Cal.4th 1215 [32 Cal.Rptr.2d 19], this Court held that the proponent of a project exempt from Chapters 3 and 4 of CEQA still had substantive obligations to identify the significant impacts of the project, and then to mitigate those adverse effects through the imposition of feasible mitigation measures or through the selection of feasible alternatives prior to project approval.  (Id. TA \s "Sierra Club"  at 1233.)  In Environmental Protection Information Center TA \s "Environmental Protection Information Center"  v. Johnson (1985) 170 Cal.App.3d 604 [216 Cal.Rptr. 502], the appellate court similarly held that cumulative environmental impacts for a timber harvest plan had to be evaluated despite a partial exemption from CEQA Chapters 3 and 4.  (Id. TA \s "Environmental Protection Information Center"  at 624-25.)  

Similarly, the Regional Board has substantive obligations under Chapters 1 and 2.6 of CEQA to identify and evaluate the cumulative impacts, feasible alternatives, and mitigation measures for requirements imposed in discharge permits before issuing them.  (Cal. Code Regs., tit. 23, §3733 TA \s "3733" ; see also BAA XI 3217-3218.)   The State Board has explicitly recognized that the Regional Board must comply with the substantive provisions of CEQA, and that Water Code section 13389 “leaves the Regional Board . . . subject to the policy provisions of CEQA” that are set forth in Chapters 1 and 2.6 of CEQA.  (See In the Matter of the Petition of Robert and Federick Kirtlan, State Board Order No. WQ 75-8, 1975 Cal. ENV LEXIS 45, *8 (1975) TA \l "In the Matter of the Petition of Robert and Federick Kirtlan,
State Board Order No. WQ 75-8,
1975 Cal. ENV LEXIS 45, *8 (1975)" \s "75-8" \c 16 , attached as Exhibit F to Declaration of Nicole Granquist in Support of Burbank’s Motion Requesting Judicial Notice (May 24, 2002).)  When previously reviewing whether the Regional Board was required to comply with CEQA in issuing a discharge permit for the Fallbrook Sanitary District, the State Board reiterated that “Section 13389 does not exempt Regional Boards from the policy provisions of CEQA (Public Resources Code sections 21000 to 21100).”  (In the Matter of the Petition of the Sierra Club, San Diego Chapter, State Board Order No. WQ 84-7, 1984 Cal. ENV LEXIS 13, *23 (July 19, 1984) TA \l "In the Matter of the Petition of the Sierra Club, San Diego Chapter,
State Board Order No. WQ 84-7,
1984 Cal. ENV LEXIS 13, *23 (July 19, 1984)" \s "84-7" \c 16 , attached as Exhibit E to Declaration of Nicole Granquist in Support of Burbank’s Motion Requesting Judicial Notice (May 24, 2002).)  Thus, even the State Board has acknowledged the requirement to comply with Chapters 1 and 2.6 of CEQA before issuing a discharge permit.

Although a discussion of the cumulative impacts, feasible alternatives, and mitigation measures are generally discussed in an EIR, CEQA envisions alternatives to an EIR in which a discussion of the environmental impacts of a project can take place.  For example, CEQA establishes a partial exemption from EIR requirements for qualifying state agencies.  (Pub. Resources Code §21080.5. TA \l "Cal. Pub. Res. Code §21080.5." \s "21080.5." \c 7 )  An agency that carries out its discretionary activities according to a regulatory program requiring an environmental document may submit that document in lieu of an EIR if the Secretary of the Resources Agency has certified that the regulatory program (1) includes a description of the proposed activity with alternatives and mitigation measures, and (2) is available for a reasonable time for public review and comment.  (See Pub. Resources Code §§21080.5(a) TA \l "Cal. Pub. Res. Code §21080.5(a)" \s "21080.5(a)" \c 7 , (d)(3) TA \l "Cal. Pub. Res. Code §21080.5(d)(3)" \s "21080.5(d)(3)" \c 7 .)  Once certified, the environmental document becomes the functional equivalent of an EIR.  (See Mountain Lion Foundation TA \s "Mountain Lion Foundation"  v. Fish & Game Commission (1997) 16 Cal.4th 105, 127-128 [65 Cal.Rptr.2d 580].)  

Here, under state and federal law, the Water Boards issue waste discharge permits.  These permits are environmental documents.  If the Regional Board included a discussion of the cumulative impacts, feasible alternatives, and mitigation measures in the findings of the permits, the permits would satisfy the substantive provisions of CEQA.  Since the Legislature did not expressly exempt discharge permits from all obligations of CEQA and the intent of the Legislature is to require all agencies to evaluate the environmental impacts of proposed projects, including permits, the Regional Board was at least required to include such a discussion in the findings of the permit or the accompanying Fact Sheet.
 (40 C.F.R. §§124.8 TA \l "40 C.F.R. §124.8" \s "124.8" \c 4  and 124.56 TA \l "40 C.F.R. §124.56" \s "124.56" \c 4  (requiring federal discharge permits to have fact sheets); 40 C.F.R. §123.25(1)(27) TA \l "40 C.F.R. §123.25(1)(27)" \s "123.25(1)(27)" \c 4  and (32) TA \l "40 C.F.R. §123.25(1)(32)" \s "123.25(1)(32)" \c 4 (making fact sheet requirements applicable to states implementing delegated water pollution control programs).)

The Court of Appeal erroneously concluded that Water Code section 13389 not only relieved the Regional Board from the obligation to prepare an EIR, but also relieved the Regional Board from complying with any obligation under the CEQA that might potentially trigger the preparation of an EIR, “including the obligation to consider potential environmental impacts, project alternatives, and mitigation measures.”  (Slip op. at 20-21).  Since all CEQA requirements potentially trigger the preparation of an EIR, the Court effectively ruled that the Regional Board did not have to comply with any portion of CEQA whatsoever. (Ibid.)  In so ruling, the Court ignored the statutory obligation to comply with CEQA’s policy requirements. (Wat. Code §13389 TA \s "13389" ,  Cal. Code Regs., tit. 23, §3733 TA \s "3733" .)

This Court should rule the Regional Board is required to comply with the policy provisions of CEQA, outside of Chapter 3, prior to the adoption of wastewater discharge permits, particularly where compliance with the permits would require the construction and operation of energy-intensive, brine-producing treatment processes, the environmental impacts of which were never explored.

The Water Boards Wrongfully Failed to Include Necessary Schedules for Compliance in Wastewater Discharge Permits.

This Court should hold that ample legal authority exists in state and federal law authorizing the inclusion of compliance schedules in discharge permits. Further, this Court should hold that the Water Boards should include necessary and reasonable compliance schedules in wastewater discharge permits where immediate compliance is impossible and where the Water Boards unlawfully failed to include such schedules in the applied water quality objective.

2. Relevant Factual Background

In July of 1998, the Regional Board adopted discharge permits containing effluent limitations with which the Cities were unable to immediately comply. The Regional Board failed to include schedules in the final permits allowing time for the Cities to plan, design, and build new treatment processes to come into compliance with these new permit requirements. Despite the fact that previous permits had contained compliance schedules without complaint from U.S.EPA (LAA AA III 0812, para. 14, and 0817, fn. 2; LAA V 1231 at fn. 9), U.S.EPA threatened to veto the Cities’ tentative permits containing compliance schedules by erroneously claiming “the use of compliance schedules is not authorized.” (LAA VII 1898, 1942; BAA V 1471-1472.)   Instead of citing to state and federal statutes and regulations clearly supporting its use of compliance schedules in discharge permits, the Regional Board extricated the compliance schedules from the new permits at the last minute, just days before the permits were issued, leaving the Cities in immediate jeopardy of non-compliance. (LAA VII 1900, 1906; BAA V 1473-1474.)  

On September 14, 1998, after the Cities had administratively appealed their permits, the Regional Board adopted separate Time Schedule Orders (“TSOs”) containing interim effluent limits and compliance schedules for the Burbank, Tillman, and LA-G Plants.  (BAA VII 1957-1963; LAA X 2971-2977, 2978-2985.)  That same day, the Regional Board adopted a Cease and Desist Order (“CDO”), No. 98-073, in response to the wet-weather problems caused by the El Niño storms of 1998. (LAA X 2804.)   Although the CDO was adopted for the City of Los Angeles’ Hyperion Treatment Plant and sewage collection system, this CDO recognized that the Tillman and LA-G Plants could not meet all the requirements in their permits during some wet-weather situations, and included a compliance schedule and other provisions for resolving wet-weather problems at the Tillman and LA-G Plants.  (Id.; LAA XVII 4991.)

These TSOs and CDO did not expressly modify the terms of or effluent limits contained within the Cities’ permits. (BAA VII 1974; LAA X 2975, 2983-2984.)  Thus, the Cities continued to be exposed to citizen suits and other civil and criminal enforcement liability under the Porter-Cologne Act and the CWA for violations of the effluent limits contained in their permits. (Wat. Code §§13385 TA \l "Cal. Wat. Code §13385" \s "13385" \c 7 , 13387 TA \l "Cal. Wat. Code §13387" \s "13387" \c 7 ; 33 U.S.C. §§1319 TA \l "33 U.S.C. §1319" \s "1319" \c 3 , 1365 TA \l "33 U.S.C. §1365" \s "1365" \c 3 .)  Indeed, the TSOs stated: “The action taken by this Board pertaining to the time schedule does not preclude the possibility of actions to enforce the permit by third parties” under the Federal Clean Water Act. (BAA VII 1963; LAA X 2977, 2984 (emphasis added).) 

Because of the continued enforcement jeopardy that the Cities faced under the strict liability statutes regulating compliance with waste discharge permits, the Cities sought administrative stays of the final effluent limits in the permits and timely appealed the TSOs and CDO to the State Board in October of 1998.  (BAA VII 1964-1981, 1997-2014; LAA X 2986-3000 to XI 3001-3017, XI 3018-3049). In their administrative pleading, the Cities argued that schedules of compliance, allowing adequate time to come into compliance with new permit limits, must be included in the permits themselves, rather than in separate orders (e.g., TSOs or a CDO) that do not specifically modify the terms of the permits.  (LAA X 2989-2991, XI 3012, 3050-3051; BAA VII 1966-1968.)  Without such schedules and interim limits in the permits, the Cities would have immediately been out of compliance through no fault of their own and in severe civil and criminal enforcement jeopardy on the date that the permits became effective. (See Citizens for a Better Environment-California v. Union Oil (9th Cir. 1996) 83 F.3d 1111 TA \l "Citizens for a Better Environment-California v. Union Oil
(9th Cir. 1996) 83 F.3d 1111" \s "Citizens for a Better Environment" \c 1 , 1119 (finding a separate cease and desist order extending the compliance schedule did not suspend limits and deadlines in the permit, thus allowing a citizen suit to proceed against the discharger for failure to comply with the terms of the permit).)  However, as with the permit appeals, the State Board never acted on these appeals. (LAA XI 3113; 3114; BAA XVI 4486.) 

On December 23, 1999, the Cities filed petitions for writs of mandate and sought stays of the challenged effluent limits to protect themselves from liability under federal law, and from mandatory minimum penalties required under a new state law that was to take effect on January 1, 2000. (BAA VII 2017-2049; LAA XI 3115-3158; 33 U.S.C. §1319 TA \s "1319" ; Wat. Code §13385(h) TA \l "Cal. Wat. Code §13385(h)" \s "13385(h)" \c 7 , (i) TA \l "Cal. Wat. Code §13385(i)" \s "13385(i)" \c 7 .) 

The trial court granted the Cities’ requests for stays on December 29, 1999 (BAA VII 2098; LAA XI 3159-3160).  Had the stays not been granted, the Cities would have been subject to hundreds of thousands of dollars in mandatory penalties and potentially millions of dollars in discretionary penalties since January of 2000. (Wat. Code §13385(c) TA \l "Cal. Wat. Code §13385(c)" \s "13385(c)" \c 7 , (h) TA \s "13385(h)" , (i) TA \s "13385(i)" ; 33 U.S.C. §1319 TA \s "1319" .)

3. State And Federal Law Mandate Compliance Schedules for All Water Quality Standards and Allow Inclusion of Schedules of Compliance In Discharge Permits.

State and federal law mandate that all water quality objectives contain schedules of compliance. Water Code section 13242 expressly requires a “program of implementation for achieving water quality objectives.” (Wat. Code §13242 TA \s "13242" .)  Further, all implementation plans for water quality objectives must include a “time schedule for actions to be taken” to achieve the objectives. (Wat. Code §13242 TA \s "13242" .)  Similarly, the CWA mandates that a state’s Continuing Planning Process contain “adequate implementation, including schedules of compliance for revised and new water quality standards.” (33 U.S.C. §1313(e)(3)(F) TA \s "1313(e)(3)(F)" .) 

However, the Water Boards failed to follow these statutory mandates and failed to adopt a required implementation plan describing how the objective would be met, and failed to include an accompanying compliance schedule for the narrative water quality objective upon which all the challenged permit limits were based. 

The implementation plan and compliance schedule requirements make good sense.  If the Water Boards decide that the new water quality objective for a particular water body should be 10 parts per billion and that water body is currently measured at 15 parts per billion, a mere change to the objective would not immediately produce the desired level of water quality.  The Water Boards must determine what actions are necessary to implement the 5 part per billion reduction, and how long these necessary actions will take to implement so these reductions and the objective will be met.  (Wat. Code §13242 TA \s "13242" .)

The Water Boards’ failure to include compliance schedules in a water quality objective would not, in and of itself, prevent the inclusion of compliance schedules in a discharge permit, however, as state law expressly allows permitted waste discharge requirements to include a time schedule.  (Wat. Code §13263(c) TA \s "13263(c)" .)   In addition, the CWA expressly requires states to impose “effluent limitations and schedules of compliance.”  (33 U.S.C. §§1313(e)(3)(A) TA \l "33 U.S.C. §1313(e)(3)(A)" \s "1313(e)(3)(A)" \c 3 ; see also supra pg. 4, fn. 1 (citing 33 U.S.C. §1362(11) TA \s "1362(11)"  for the definition of “effluent limitation,” which expressly includes schedules of compliance”).)  Federal regulations also authorize, when appropriate, inclusion of a schedule of compliance within a discharge permit.  (40 C.F.R. §§122.43(a) TA \l "40 C.F.R. §122.43(a)" \s "122.43(a)" \c 4 , 124.6(d)(2) TA \l "40 C.F.R. §124.6(d)(2)" \s "124.6(d)(2)" \c 4  (both referencing section 122.47); 40 C.F.R. § TA \l "40 C.F.R. §122.47(a)" \s "122.47(a)" \c 4 122.47(a) (“The permit may, when appropriate, specify a schedule of compliance leading to compliance with CWA and regulations”); applicable to delegated state programs through 40 C.F.R. §123.25(a)(14) TA \l "40 C.F.R. §123.25(a)(14)" \s "123.25(a)(14)" \c 4 , (18) TA \l "40 C.F.R. §123.25(a)(18)" \s "123.25(a)(18)" \c 4 , and (26) TA \l "40 C.F.R. §123.25(a)(26)" \s "123.25(a)(26)" \c 4 .) 

Notwithstanding statutory authority and common sense, the Court of Appeal, relying on non-precedential guidance in the form of an erroneously decided U.S.EPA administrative decision,
 ruled that a compliance schedule cannot be provided in the permit if a compliance schedule did not exist in the applicable water quality standard itself.  (Slip op. at 23-24.)  In so doing, the Court ignored the fact that the Water Boards’ failure to include a compliance schedule in the water quality objective in the first place was contrary to state and federal law. (Wat. Code §13242 TA \s "13242" ; 33 U.S.C. §1313(e)(3)(F) TA \s "1313(e)(3)(F)" .)

The Cities should not be penalized with unachievable effluent limits merely because of the Water Boards’ non-compliance with law when adopting or approving the water quality objectives upon which the Cities’ permits were based.  Instead, this Court should find the narrative water quality objective upon which the Cities’ effluent limits were based is legally infirm for failure to include the requisite implementation plan and schedule for compliance. (Id TA \s "13242" 

 TA \s "1313(e)(3)(F)" .)   If invalid, the Water Boards are not required to set effluent limits to protect that objective. 

Further, this Court should affirm that, notwithstanding the Water Boards’ failure to provide an implementation plan and compliance schedule for the objective, ample authority exists to provide compliance schedules in discharge permits issued by the Water Boards under both the Porter-Cologne Act and the CWA where immediate compliance is not possible.
 (Wat. Code §13263(c) TA \s "13263(c)" ; Cal. Code Regs., tit. 23, §2231, subd. (a) TA \l "Cal. Code Regs., tit. 23, §2231, subd. (a)" \s "2231, subd. (a)" \c 8 ; 33 U.S.C. §§1313(e)(3)(A) TA \s "1313(e)(3)(A)" , 1362(11) TA \s "1362(11)" ; 40 C.F.R. §122.47(a) TA \s "122.47(a)" .) 

C. The Water Boards Improperly Used a Narrative Water Quality Objective to Impose Numeric Permit Limits. 
This Court should rule that the Water Boards improperly used or sanctioned the use of a vague narrative water quality objective to impose specific numeric permit limits in violation of federal and state law, including the rulemaking requirements of the California Administrative Procedures Act.

1. The Regional Board’s Narrative Toxicity Objective Fails To Meet Federal And State Pollution Control Law Requirements.

The Regional Board’s Basin Plan contains a narrative water quality objective for Toxicity that reads in pertinent part:

“All waters shall be maintained free of toxic substances in concentrations that are toxic to, or that produce detrimental physiological responses in human, plant, animal, or aquatic life.… 

Effluent limits for specific toxicants can be established by the Regional Board to control toxicity identified under Toxicity Identification Evaluations (TIEs).”

(See Slip op. at 25; LAA IV 1081.) This objective was the primary basis for the challenged effluent limitations contained in the Cities’ permits. (BAA VIII 2388; LAA XII 3427.)

In addition to its lack of a mandated implementation plan and compliance schedule, the Regional Board’s vague narrative Toxicity objective fails to comply with federal law. The CWA requires that water quality standards for toxic pollutants be numeric, not narrative. (See 33 U.S.C. §1313(c)(2)(B) TA \s "1313(c)(2)(B)" .)  The Regional Board’s narrative objective for Toxicity fails to comply with this statutory requirement.

Further, state law only requires effluent limitations for POTWs for substances “for which the state board or the regional board has established numeric water quality objectives” contained in the Basin Plan. (Wat. Code §§13263.6(a) TA \l "Cal. Wat. Code §13263.6(a)" \s "13263.6(a)" \c 7 , 13241 TA \s "13241" .)  Use of a narrative objective to set numeric effluent limitations for a POTW is not authorized under state law.

Despite these statutory requirements, federal regulations state that “[w]here a state adopts narrative criteria for toxic pollutants to protect designated uses, the state must provide information identifying the method by which the state intends to regulate point source dischargers of toxic pollutants on water quality limited segments based on such narrative criteria. Such information may be included as part of the standards. . . .”  (40 C.F.R. §131.11(a)(2) TA \l "40 C.F.R. §131.11(a)(2)" \s "131.11(a)(2)" \c 4 .)  Thus, a numeric effluent limitation, if authorized at all, can only be imposed through the implementation of a narrative water quality objective if the narrative objective itself contains an appropriate mechanism to translate a vague narrative requirement of no toxic pollutants in toxic amounts into a specific numeric permit limit (e.g., 5 ppb).  (See accord 57 Fed. Reg. 60848 TA \s "60848" , 60853 (Dec. 22, 1992) at BAA II 362.)

a. The Court improperly deemed the narrative Toxicity objective to be in compliance with 40 C.F.R. §131.11(a)(2).

As noted, federal regulations require that every narrative objective used to regulate toxic pollutants contain an explicit mechanism for translating that objective into numeric permit requirements.  (40 C.F.R. §131.11(a)(2) TA \s "131.11(a)(2)" .)  The Regional Board’s vague narrative objective for Toxicity provides no information as to how the Regional Board will derive specific numeric effluent limits from this vague narrative objective. A careful reading of the objective itself belies the Court of Appeal’s holding that this objective complies with federal regulation. (Slip op. at 28.)

A narrative “translation” procedure ensures “acceptable scientific quality and full involvement of the public and EPA.”  (57 Fed.Reg. 60848 TA \s "60848" , 60853 at BAA II 362.)   SEQ CHAPTER \h \r 1This requirement also works to provide the public and the regulated community with fair notice of what is expected of dischargers, and to ensure that the narrative objectives have clearly stated bounds and a rational basis for their implementation. (See e.g., BAA III 808.)  The inclusion of a translation mechanism makes certain that permits are not created based on the whim of the permit writer or on unwritten or underground agency policy.
Without an identifiable translator mechanism, dischargers, such as the Cities, are simply left to guess how their toxic discharges will be regulated under a narrative objective contained in the Basin Plan.  Moreover, absent the requisite translation mechanisms, permit writers lack sufficient guidance for establishing appropriate numeric criteria and may simply draw permit limits out of thin air. 

In its official guidance documents, U.S.EPA explains at length the process the state must go through to implement an adequate translation mechanism.  (U.S.EPA Technical Support Document,  SEQ CHAPTER \h \r 1Box 2-1, p. 32 (March 1991) in Burbank’s Appellee’s Appendix at I 0053.)  Among other things, EPA provides that a state’s translation procedure for narrative criteria should specifically describe:

·
specific, scientifically defensible methods by which the state will implement its narrative toxics standard for all toxics;

·
how these methods will be integrated into the state’s toxics control program;

·
methods the state will use to identify those pollutants to be regulated in a specific discharge; 

·
an incremental cancer risk for carcinogens; 

·
methods for identifying compliance thresholds in permits where calculated limits are below detection;

·
methods for selecting appropriate hardness, pH, and temperature variables for criteria expressed as functions; 

·
methods or policies controlling the size and in-zone quality of mixing zones; 

·
design flows to be used in translating chemical-specific numeric criteria for aquatic life and human health into permit limits; and

·
other methods and information needed to apply standards on a case-by-case basis.  (Id.)  

The Regional Board’s narrative objective for Toxicity lacks anything approaching this level of detail. All this objective really says is that the Regional Board can establish effluent limits for specific toxicants 1) to control toxicity, and 2) where the toxicants were identified under a Toxicity Identification Evaluation (“TIE”).  (See Slip op. at 25; LAA IV 1081.)  In these cases, the Regional Board failed to allege that the Cities’ discharge was causing toxicity, and cited no TIE to identify any specific toxicant(s) that might be causing toxicity. Therefore, use of this narrative objective to impose numeric effluent limits for the specific substances regulated in the Cities’ permits was improper.

The impact of the lack of a proper translator mechanism is not insignificant.  For example, in the Cities’ 1998 permits, the Regional Board imposed a monthly average limit of 11 ppb for copper.  (BAA VI 1552; LAA VIII 2198, 2293.)  The Regional Board did so notwithstanding the fact that other municipal wastewater dischargers in the region either had no permit limit for copper, or had a limit of equivalent to the drinking water standard of 1000 ppb.  (See accord BAA IV 1134-1135.)  Nothing in the Cities’ permits explained how the 11 ppb limit for copper was derived or why this particular limit was necessary to protect the actual uses of the waters to which the Cities discharge.  

Because the 1994 Basin Plan failed to include numeric water quality objectives for copper, the Regional Board justified the effluent limits for copper based on the narrative objective for Toxicity. (BAA VIII 2388; LAA XII 3427.)   But, as explained above, this narrative objective is woefully inadequate under the criteria set forth in EPA’s own published guidance.  

Thus, to this day, the Cities cannot explain why they must expend the capital and other resources necessary to meet a copper limit nearly 100 times more stringent than the limits imposed on the Cities in previous permits.  Because no translator mechanism was in place, the Cities were essentially subjected to regulation at the unfettered whim of the permit writer.

 Without a translator, the Regional Board can find the lowest number from anywhere in the world in relation to a particular substance (e.g., from European Union goals, World Health Organization guidance, or information gleaned from the internet), and impose this number as an effluent limitation in a permit by asserting that because the number is being imposed through an already existing water quality objective (i.e, the narrative objective for Toxicity), there is no need to follow the legal procedures normally required when adopting new objectives (e.g., under the Water Code and Administrative Procedures Act).  

Using a narrative objective in this way bypasses statutory requirements and results in unpredictable regulation, which is especially troubling to POTWs that cannot cease the valuable service of treating the public’s sewage and must determine, on a short schedule, how to comply with these ever-changing effluent limitations that have no relation to real world, site-specific conditions.  To avoid this unreasonable result, this Court should reverse the Court of Appeal’s determination of compliance with 40 C.F.R. §131.11(a)(2).

b. The Court improperly ignored federal precedent.

In December of 2001, a federal district court in Los Angeles, in a case related to the same parties (both Cities were plaintiffs), the same Basin Plan, and the exact same narrative objective, ruled that the narrative objective for Toxicity failed to comply with federal law and regulations for the same reasons as those set forth herein. (City of Los Angeles et al v. U.S.EPA, No. CV 00-08919 (C.D.Cal. Dec. 19, 2001) TA \l "City of Los Angeles et al v. U.S.EPA,
No. CV 00-08919 (C.D.Cal. Dec. 19, 2001)" \s "City of Los Angeles et al v. U.S.EPA" \c 16  (attached as Exhibit A to Declaration of Marilyn H. Levin in Support of Appellant’s Motion Requesting Judicial Notice (Feb. 26, 2002); see also Slip op. at 26-27.)  

The Court of Appeal should have deferred to the federal district court on this previously decided federal law matter as res judicata. (Cal. Rules of Court, rule 28(b)(2) TA \l "Cal. Rules of Court, rule 28(b)(2)" \s "28(b)(2)" \c 9 ; Lumpkin v. Jordan (1996) 49 Cal.App.4th 1223 TA \l "Lumpkin v. Jordan
(1996) 49 Cal.App.4th 1223" \s "Lumpkin" \c 5  [57 Cal.Rptr.2d 303] (“a federal judgment has the same effect in the courts of this state . . . The federal rule is that a judgment or order, once rendered, is final for purposes of res judicata until reversed”); Richards v. Jefferson County (1996) 517 U.S. 793 TA \l "Richards v. Jefferson County
(1996) 517 U.S. 793" \s "Richards" \c 1  [116 S.Ct. 1761] (“the doctrine of res judicata rests at bottom upon the ground that the party to be affected . . . has litigated . . . the same matter in a former action in a court of competent jurisdiction.” (citing Southern Pacific R.R. Co. v. United States (1897) 168 U.S. 1 TA \l "Southern Pacific R.R. Co. v. United States
(1897) 168 U.S. 1" \s "Southern Pacific" \c 1 , 48 [18 S.Ct. 18]).)

Further, the Court of Appeal should have found that the Water Boards were collaterally estopped from appealing the trial court’s holding, similar to the federal district court decision cited above, that the Regional Board’s narrative objective for Toxicity failed to comply with the express federal requirements of 40 C.F.R. 131.11(a)(2). (See BAA XII 3391; LAA XVII 5025.)  Because the Water Boards were in privity with U.S.EPA, the unsuccessful party in the prior federal litigation, the Water Boards should be collaterally estopped from attacking the trial court’s equivalent holding.  (See Clemmer v. Hartford Insurance Co. (1978) 22 Cal.3d 865 TA \l "Clemmer v. Hartford Insurance Co.
(1978) 22 Cal.3d 865" \s "Clemmer" \c 5 , 875 [151 Cal.Rptr. 285] (finding privity when the relation of the parties to be estopped is sufficiently close to the unsuccessful party in prior litigation.).)  

2. The Rulemaking Requirements of the Administrative Procedures Act Apply When Translating a Vague Narrative Toxicity Objective into a Specific Numeric Effluent Limitation.

a. The Court of Appeal lacked jurisdiction to rule on this issue.

The trial court ruled that the Regional Board must comply with the rulemaking requirements of the Administrative Procedures Act (“APA”) when imposing specific numeric effluent limits to implement the narrative Toxicity objective. (BAA XII 3395-3396; LAA XVII 5029-5030.)   The Water Boards did not appeal the trial court’s ruling that the Regional Board failed to adequately show how the numeric permit requirements were derived from vague narrative water quality objectives.  (Slip op. at 4-5)  Therefore, this Court should rule that the Court of Appeal had no jurisdiction to reach a decision on any issue related to the implementation of the narrative water quality objective for Toxicity since this issue was not appealed by the Water Boards. (Id.; Cal. Rules of Court, rule 28(b)(2) TA \s "28(b)(2)" .)  

b. The use of informal water quality criteria constitutes ad hoc rulemaking.

Notwithstanding its lack of jurisdiction, the Court of Appeal ruled that the Regional Board’s reliance on the narrative objective for Toxicity to establish numeric permit effluent limitations does not constitute ad hoc rulemaking and is not subject to the APA. (Slip op. at 29.)  


The APA establishes basic procedural requirements for the adoption, amendment, or repeal of administrative regulations.  (Gov’t Code §11340 et seq. TA \l "Cal. Gov’t Code §11340 et seq." \s "11340 et seq." \c 7 ;  Grier v. Kizer (1990) 219 Cal.App.3d 422 TA \l "Grier v. Kizer
(1990) 219 Cal.App.3d 422" \s "Grier v. Kizer" \c 5 , 431, rev. den. June 21, 1990.)  The Legislature adopted the APA to “provide a procedure whereby people to be affected may be heard on the merits of the proposed rules.”  (United Systems of Arkansas, Inc. v. Stamison (1998) 63 Cal.App.4th 1001,1010, rev. den. August 12, 1998 TA \l "United Systems of Arkansas, Inc. v. Stamison
(1998) 63 Cal.App.4th 1001,
rev. den. August 12, 1998" \s "United Systems of Arkansas" \c 5 .)


First, the APA prohibits a state agency from issuing, utilizing, or enforcing, inter alia, any rule, guideline, criterion, or standard of general application unless adopted as a “regulation” and filed with the Secretary of State. The Basin Plan meets the definition of a “regulation.”   (Gov’t Code §11342(g) TA \l "Cal. Gov’t Code §11342(g)" \s "11342(g)" \c 7 .)  The APA sets forth specific tasks that a state agency must undertake in adopting regulations.  (Gov’t Code §11340 et seq. TA \s "11340 et seq." )  Unless the agency promulgates the regulation in substantial compliance with the APA requirements, the regulation is without legal effect.


In setting or reviewing the effluent limits contained in the Permit, the Water Boards adopted or sanctioned numeric effluent limits derived from informal water quality criteria (e.g., drinking water standards and inapplicable federal water quality criteria).  (LAA XVII 5026; BAA XII 3392.)   Without formally adopting these criteria into the Basin Plan as water quality objectives, the Regional Board utilized these informal water quality criteria as illegal “underground regulations” in violation of the APA.  (LAA XVII 5029; BAA XII 3395-3396.)


These criteria and guidance, as utilized and sanctioned by the Water Boards, are essentially de facto amendments, supplements, or revisions to the existing Basin Plan not adopted in accordance with the requirements of the APA, and hence, are not valid for use in the Cities’ permits. (Id.) Thus, any effluent limits based on informal criteria or guidance documents, which were never subjected to public review or comment or submitted to Office of Administrative Law for review, are invalid. (Gov’t Code §11353(b)(4) TA \l "Cal. Gov’t Code §11353(b)(4)" \s "11353(b)(4)" \c 7 .)

The Court of Appeal’s decision ignores these requirements. Further, the Court, in another section of the Opinion, judicially incorporated into the Regional Board’s Basin Plan a federal regulation    (40 C.F.R. §122.44(d)(1)(vi) TA \l "40 C.F.R. §122.44(d)(1)(vi)" \s "122.44(d)(1)(vi)" \c 4 ) inapplicable to POTWs
 along with its “translation mechanism” for deriving numeric limits from the vague narrative requirements in order to ex post facto justify the Water Boards’ actions. (Slip op. at 28 (“when viewed together with part 122.44(d)(1)(vi).”).)  By incorporating the inapplicable requirements of 40 C.F.R. §122.44(d)(1)(vi), the Court expressly sanctioned the Regional Board’s use of proposed state water quality criteria to implement the narrative objective.  (40 C.F.R. §122.44(d)(1)(vi)(A) TA \l "40 C.F.R. §122.44(d)(1)(vi)(A)" \s "122.44(d)(1)(vi)(A)" \c 4  (“can be derived using a proposed State criterion”).)   

If proposed water quality objectives that have never been subjected to a rulemaking process under the APA, or an analysis under Water Code Section 13241 (see supra pg. 9), are sanctioned, then these proposed criteria become underground regulations, or de facto water quality objectives, which have never undergone the requisite procedural protections assured by the Water Code and the APA.  Such a result cannot stand. (See Armistead v. State Personnel Board (1978) 22 Cal.3d 198 TA \l "Armistead v. State Personnel Board
(1978) 22 Cal.3d 198" \s "Armistead" \c 5 , 204-205 [149 Cal.Rptr. 1, 583 P.2d 744] (a regulation not promulgated in compliance with the APA is not valid).)
This Court should rule that the Water Boards may not use informal numbers to set discharge permit limits until these numbers are formally adopted as numeric water quality objectives pursuant to the requirements of the Water Code and the APA. (Wat. Code §§13241 TA \s "13241"  (adoption of objectives), 13242 TA \s "13242"  (program of implementation), 13244 TA \l "Cal. Wat. Code §13244" \s "13244" \c 7  (hearing requirements); Gov’t Code §11353 TA \l "Cal. Gov’t Code §11353" \s "11353" \c 7  (APA requirements for Basin Plan amendments).)

V. CONCLUSION

Both state and federal law require the Water Boards to carry out certain foundational analyses and planning. These analyses and plans were NOT done when the Regional Board adopted the narrative water quality objective for Toxicity, or when the Regional Board translated this narrative objective into numeric effluent limits in the Cities’ permits. 

In overturning the trial court’s decision, the Court of Appeal ignored these important facts, disregarded entire portions of the Clean Water Act, and read crucial words and phrases out of the authority cited by the Cities, in order to justify the state’s unreasonable permitting actions.   Unfortunately, unless overturned, the residents and businesses served by the cities of Burbank and Los Angeles will be forced to bear the enormous burden of this arbitrary and selective reading of the applicable state and federal laws, without gaining any corresponding environmental benefit.  

The Court of Appeal’s opinion ignored or severely discounted critical facts, and rewarded the Water Boards’ unlawful behavior by allowing the Water Boards to ignore statutorily mandated requirements and to escape forever from performing these mandatory analyses at any point in the regulatory process. The result is an unreasonable form of regulation requiring extraordinary treatment that, if upheld and applied to other permit-holders statewide, will cost Californians billions of dollars. The cost to these two Cities alone, to treat sewage to levels as or more stringent than drinking water standards, will be at least $50 to $185 million per year. 

This Court should rule that the permit limits challenged by the Cities were contrary to law and unnecessary to protect the actual, existing uses of the Los Angeles River and the Burbank Western Channel.  Given the significance of the issues raised, the Cities believe the scales of justice tip sharply in favor of reversal. 
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�  	Federal law defines an “effluent limitation” as “any restriction established by a State or the Administrator on quantities, rates, and concentrations of chemical, physical, biological, and other constituents which are discharged from point sources into navigable waters, the waters of the contiguous zone, or the ocean, including schedules of compliance.”  (33 U.S.C. §1362(11)� TA \l "33 U.S.C. §1362(11)" \s "1362(11)" \c 3 �.)  California law does not define “effluent limitation.”


� 	Although the old permit imposes daily maximum limits in parts per million or milligrams per liter, this table converts all limits to parts per billion (“ppb”) or micrograms per liter for easier comparison. The limits in the permits for monthly averages are even lower. For example, the Cities cannot exceed 11 ppb of copper as a monthly average. (BAA VI 1552; LAA VIII 2198, 2293.) 


	To put the stringency of the Cities’ limits in perspective, one ppb is comparable to:


One drop of water in an Olympic-sized pool;


One penny in ten million dollars ($10,000,000); and


One second in 32 years.


�  	The Clean Water Act defines compliance schedule or “schedule of compliance” as a schedule of remedial measures including an enforceable sequence of actions or operations leading to compliance with an effluent limitation, other limitation, prohibition, or standard.  (33 U.S.C. §1362(17)� TA \l "33 U.S.C. §1362(17)" \s "1362(17)" \c 3 �; see also 33 U.S.C. §1362(11)� TA \s "1362(11)" �; Wat. Code §13263(c)� TA \l "Cal. Wat. Code §13263(c)" \s "13263(c)" \c 7 � (allowing waste discharge requirements to contain a time schedule for compliance).)


� 	The existing, potential, and intermittent beneficial uses of the Burbank Western Channel and the Los Angeles River are contained in the Water Quality Control Plan for the Los Angeles Region (“Basin Plan”).  (LAA IV 1031, 1033; see also LAA IV 1050 (map of the watershed).)


�  	See also Letter to Court of Appeal from Environmental Defense Sciences (accepted April 2, 2003) (review of entire administrative record for the Regional Board’s Basin Plan revealed no section 13241 analysis). 


� 	See National Toxics Rule, 40 C.F.R. §131.36� TA \l "40 C.F.R. §131.36" \s "131.36" \c 4 �, and California Toxics Rule, 40 C.F.R. §131.38.  These federally promulgated criteria were not adopted on a waterbody-by-waterbody basis due to the “enormous administrative burden” such an individualized review would have caused. (65 Fed.Reg. 31682, 31687 (May 18, 2000)� TA \l "65 Fed.Reg. 31682 (May 18, 2000)" \s "31682" \c 4 �; see also 57 Fed. Reg. 60848, 60858� TA \l "57 Fed. Reg. 60848 (Dec. 22, 1992)" \s "60848" \c 4 � (Dec. 22, 1992) at BAA II 367.)  It was expected that the state would conduct more focused review of the applicability of these criteria during the Basin Planning or permitting processes.  (BAA II 369, 378; BAA X 2820.)


� 	Federal criteria, once adopted into an applicable water quality standard, are equivalent to water quality objectives under state law.


� 	Congress exempted some discharges from regulation even though these discharges might adversely impact water quality.  (33 U.S.C. §1342(l)(1)-(2)� TA \l "33 U.S.C. §1342(l)(1)-(2)" \s "1342(l)(1)-(2)" \c 3 � (exempting return flows from irrigated agriculture and some stormwater from oil, gas and mining operations).)  Industrial and municipal stormwater dischargers are also treated differently.  Industries were required to meet increasingly stringent technology requirements under CWA section 1311 while municipal stormwater dischargers were held to a lower standard requiring the installation of controls to reduce the discharge of pollutants to the maximum extent practicable.  (Compare 33 U.S.C. §§1311(b)(1)(A)� TA \l "33 U.S.C. §1311(b)(1)(A)" \s "1311(b)(1)(A)" \c 3 �, 1311(b)(2)� TA \l "33 U.S.C. §1311(b)(2)" \s "1311(b)(2)" \c 3 �, and 1342(p)(3)(A)� TA \l "33 U.S.C. §1342(p)(3)(A)" \s "1342(p)(3)(A)" \c 3 �, and (B)� TA \l "33 U.S.C. §1342(p)(3)(B)" \s "1342(p)(3)(B)" \c 3 �.)





�  	Secondary treatment is defined as treatment that consistently achieves defined concentrations of Biochemical Oxygen Demand, pH, and Suspended Solids in the effluent through proper operation and maintenance of the POTW.  (33 U.S.C. §1314(d)� TA \l "33 U.S.C. §1314(d)" \s "1314(d)" \c 3 �;  40 C.F.R. §133.101� TA \l "40 C.F.R. §133.101" \s "133.101" \c 4 �.) While most of the nation’s POTWs discharge secondary treated effluent, Congress specifically authorized some ocean-discharging POTWs to discharge only primary treated effluent.  (33 U.S.C. §1311(h)� TA \l "33 U.S.C. §1311(h)" \s "1311(h)" \c 3 �.)  


� 	Congress estimated the costs of municipal treatment through the year 2000 to be $120 billion. The 1981 amendments reduced federal exposure for these costs “by some $40 billion.” (See H.R.Rep. No. 97-270, 1st Sess. (1981), reprinted in 1981 U.S. Code Cong. & Admin. News 2629, 2633� TA \l "H.R. Rep. No. 97-270, 1981 U.S.C.C.A.N. at 2629" \s "97-270" \c 16 �.)


�  	Because the Los Angeles River and the Burbank Western Channel were in compliance with the existing water quality standards as of July 1, 1977 (See Exhibit A attached to Request for Judicial Notice in Support of Rehearing (Jan. 9, 2003)), more stringent limitations were not necessary to meet this statutory requirement.  For water quality standards adopted after 1977, the state’s Continuing Planning Process would have applied (see 33 U.S.C. §1313(e)(3)� TA \s "1313(e)(3)" �), thus requiring an analysis under state law as to necessity.  (Wat. Code §13377� TA \s "13377" �.)





� 	The CEQA regulations define “project” to include the issuance of permits.  (Cal. Code Regs., tit. 14, §15378, subd. (a)(3)� TA \l "Cal. Code Regs., tit. 14, §15378, subd. (a)(3)" \s "15378, subd. (a)(3)" \c 8 �.)


� 	See In the Matter of the Petition of Pacific Water Conditioning Association, Inc., State Board Order No. WQ 77-16, 1977 Cal. ENV LEXIS 59, *23 (July 21, 1977)� TA \l "In the Matter of the Petition of Pacific Water Conditioning� Association, Inc., State Board Order No. WQ 77-16,�1977 Cal. ENV LEXIS 59, *23 (July 21, 1977)" \s "77-16" \c 16 � (“It appears that the only viable approach where no Basin Plan EIR has been prepared is to have the Regional Board seek comments on proposed permits.  Where comments received reflect reasonable concerns over substantial non-water quality adverse environmental impacts, the Regional Board should then make findings regarding actions which were taken to respond to the concerns or reasons why it is not feasible to mitigate or avoid the substantial adverse environmental consequences of the proposed discharge.”) (emphasis added) attached as Exhibit A to the Declaration of Melissa A. Thorme in support of the Cities’ Request for Judicial Notice filed herewith.


�  	The Court of Appeal relied upon Star-Kist Caribe, Inc. (Apr. 16, 1990) 3 E.A.D. 172, 1990 WL 32490 (LAA XV 4366-4401)� TA \l "Star-Kist Caribe, Inc� (Apr. 16, 1990) 3 E.A.D. 172,�1990 WL 32490 (LAA XV 4366-4401)" \s "Star-Kist" \c 16 � to support its contentions. The cited administrative decision comes to its conclusion by reading portions of the CWA out of existence.  (See Star-Kist� TA \s "Star-Kist" � Caribe, Inc., LAA XV 4386, fn 21 (“the statute would be read and applied in the same manner as if the deadline never appeared in the statute. (Had the Clean Water Act contained a provision identical to §301(b)(1)(C) but omitted the July 1, 1977 deadline, the clear meaning of the statute would be that, as of the effective date of the statute, the U.S. EPA must ensure that all permits contain limitations necessary to meet whatever state water quality standards are in effect at the time of permit issuance….).”)(emphasis added).) 


	This tortured interpretation, requiring reading the statute as if words of the statute had never appeared, violates every established rule of statutory construction. Statutes are not to be construed by reading words completely out of the statute. (See Seaboard Acceptance Corp. v. Shay, 214 Cal. 361, 365 (1931)� TA \l "Seaboard Acceptance Corp. v. Shay�(1931) 214 Cal. 361" \s "Seaboard" \c 5 � (“This court has no power to rewrite the statute so as to make it conform to a presumed intention which is not expressed. This court is limited to interpreting the statute, and such interpretation must be based on the language used”); Estate of Reynolds v. Martin (9th Cir. 1993) 985 F.2d 470� TA \l "Estate of Reynolds v. Martin�(9th Cir. 1993) 985 F.2d 470" \s "Estate of Reynolds" \c 1 �, 473 (a “cardinal principle of statutory construction is to save and not destroy, … [and] to give effect, if possible, to every clause and word of the statute”); Natural Resources Defense Council v. U.S. EPA (D.C.Cir. 1987) 822 F.2d 104� TA \l "Natural Resources Defense Council v. U.S. EPA�(D.C.Cir. 1987) 822 F.2d 104" \s "Natural Resources Defense Council" \c 1 �, 113 (an interpretation that has the “untoward effect of blue penciling out express conditional language in a statute” cannot stand).)  This Court should reject this erroneous interpretation as authority for the denial of necessary compliance schedules allowing time to comply with more stringent permit requirements.


� 	City officials, as individual persons, are responsible for compliance with the applicable discharge permit.  If non-compliance occurs because compliance is impossible, those same officials are in jeopardy of criminal liability in the form of fines and jail time.  (Wat. Code §13387� TA \s "13387" �; 33 U.S.C. §1319(c)� TA \l "33 U.S.C. §1319(c)" \s "1319(c)" \c 3 �.)   These are real liberty interests worthy of constitutional protection.  Thus, the Water Boards’ failure to consider the impossibility of consistent compliance and to allow a reasonable time to come into compliance also violated the Cities’ (and its officials’) federal and state constitutional due process rights. (See U.S. Const., Amendment 14, §1� TA \l "U.S. Const., Amendment 14, §1" \s "U.S. Const., Amendment 14, §1" \c 2 �; see also Cal. Const., Art. 1, §7� TA \l "Cal. Const., Art. 1, §7" \s "Cal. Const., Art. 1, §7" \c 6 �.) 


� 	The federal regulation in question, when applicable, requires any requirements in addition to or more stringent than promulgated effluent limitations guidelines and standards necessary to achieve water quality standards.  (40 C.F.R. §122.44(d)(1)� TA \l "40 C.F.R. §122.44(d)(1)" \s "122.44(d)(1)" \c 4 �.)   In justifying the Water Boards’ actions based on this regulation, the Court of Appeal redefined the well-known term “effluent limitations guidelines and standards” contained therein. (Id.� TA \s "122.44(d)(1)" �; see also 40 C.F.R. §122.44(a)(1)� TA \l "40 C.F.R. §122.44(a)(1)" \s "122.44(a)(1)" \c 4 � and (2)(i)� TA \l "40 C.F.R. §122.44(a)(2)(i)" \s "122.44(a)(2)(i)" \c 4 �.)  Congress applied this term to classes and categories of industrial point sources “other than publicly owned treatment works.”  (see 33 U.S.C. §§1314(b)(1)-(3)� TA \l "33 U.S.C. §1314(b)(1)-(3)" \s "1314(b)(1)-(3)" \c 3 �(effluent limitations guidelines), 1317(a)(2)� TA \l "33 U.S.C. §1317(a)(2)" \s "1317(a)(2)" \c 3 � (toxic effluent standards); see also LAA IV 1114 (Basin Plan citing “series of industry-specific USEPA Effluent Guideline Volumes (Development Documents for Effluent Limitations Guidelines and Standards)”)(emphasis added).)  


	Nevertheless, the Court more broadly interpreted the coverage of Section 122.44(d) to apply to POTWs by erroneously finding an unrelated information request under CWA Section 1314(d) equated to an “effluent standard” incorporated by the term “effluent limitations guidelines and standards.” (Slip op. at 12 and 15 citing 33 U.S.C. §1314(d)� TA \s "1314(d)" �.)  Contrary to the Court’s finding, the contemplated toxic pollutant “effluent standards,” required by the CWA and applicable to chemical manufacturers and formulators, are located within 40 C.F.R. Part 129� TA \l "40 C.F.R. Part 129" \s "Part 129" \c 4 �.  As such, this Court should rule that “effluent limitations guidelines and standards” under 40 C.F.R. §122.44(d) are inapplicable to POTWs.
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