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STATEMENT

Pursuant to Sup. Ct. R. 44, the Tribe requests rehearing to
correct statements in the Opinion which inaccurately
state the Tribe’s position in this appeal, and which, if
left uncorrected, could cause confusion on remand.’
The corrections are necessary not only to reflect the clear record
before the Court regarding the Tribe’s long standing positions
— before the district court, before the circuit court and in its
brief and argument to this Court — but also because they clarify
the hydrological relation between these two distinct surface
water bodies. Rehearing is proper because the portion of the
Opinion that was remanded contains misconceptions of fact.

1. The Opinion Should Be Corrected To Reflect That The
Tribe Does Argue That A Permit Would Be Required
Even If The WCA-3 And The C-11 Are Determined
To Be Two Parts Of The Same Water Body.

The Opinion states: “The Tribe does not dispute that if
C-11 and WCA-3 are simply two parts of the same water body,
pumping water from one into the other cannot constitute
an ‘addition’ of pollutants.” South Florida Water Management
District (“SFWMD”) v. Miccosukee Tribe of Indians, et al.,
124 S. Ct. 1537, 1545 (2004). This is incorrect.

1. The Tribe fully recognizes that rehearing petitions are granted
only rarely and that they are not a vehicle for rearguing a case
the Court has taken great care in deciding. See Sup. Ct. R. 44.
Nevertheless, the Tribe understands that the Court will make changes
“to correct certain inaccuracies or omissions brought to light by a petition
for rehearing. . . .” Robert L. Stern, ef al., Supreme Court Practice 729
(8th ed. 2002) (collecting cases). The Tribe respectfully submits that
the Court should grant rehearing in this case for the limited purpose of
correcting two material inaccuracies in the Opinion regarding the Tribe’s
positions in this appeal.
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At oral argument, the Tribe’s counsel argued that permits
would be required even if the WCA-3 and the C-11 were found
to be the same body of water:

QUESTION: ... do you think that if it — if — ifit
is established that— that this is the same water body,
these pumps would be ok without permitting,

MR. LEHTINEN: No, your honor, because . . .
QUESTION: Ithoughtso. ..
(Tr. at 37).

* ok ok

QUESTION: But you say this doesn’t matter
anyway. You wouldn’t care if it was the same water
body. That isn’t — that isn’t what you are arguing.

MR. LEHTINEN: We do argue that [if] it is the
same water body and you pump it substantially
upstream. You would also need a permit.

QUESTION: Right, right.
(Tr. at 43-44).

Relying on Dubois v. United States Department
of Agriculture, 102 F.3d 1273 (1st Cir. 1992), the Tribe’s counsel
explained that whether the WCA-3 and the C-11
are considered to be one body of water (i.e., hydrologically
connected) or not is irrelevant because water from the C-11
naturally flows in an easterly direction — away from WCA-3.
(Tr. at 37-38). As the Dubois Court explained:

The [] ‘hydrological connectedness’ proposal ignores
a fundamental fact about water: the direction of flow.
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Tt is true that Loon Pond and the East Branch of the
Pemigewasset River are “hydrolo gically connected”
in the sense that water from the pond flows down
and eventually empties into the River. But water
from the East Branch certainly does not flow uphill
into Loon Pond, carrying with it the pollutants that
have undisputedly accumulated in the Bast Branch
water from some of the other sources of water
entering the East Branch from upstream. Under such
circumstances, defendants cannot credibly argue that
these water bodies are so related that the transfer of
water from the East Branch to Loon Pond is not an
“ddition” of water from one of the “waters of the
United States” to another.

Dubois, 102 F.3d at 1298.

In its brief, the Tribe consistently argued that permits were
required because “the S-9 pump station reverses the natural flow,
backpumps ‘against a gradient’ or ‘against what would flow
naturally the other direction, or another direction,” and disposes
the polluted water to the west, where it would not have flowed
otherwise.” (Resp. Br. at 8); (see also Resp. Br.at 12,17 & 24);
(see also Br. of Friends of the Everglades at 5 & 13). Accordingly,
the Tribe did not, and has never, conceded that permits would
not be required if it is determined that the C-11 and the WCA-
3 are one, interconnected, body of water. The Court should
correct the Opinion so that there is no confusion on remand.”

2. The Court also states in dicta that:

After reviewing the full record, itis possible that the District

Court will conclude that C-11 and WCA-3 are not
meaningfully distinct water bodies. If it does so, then the

S-9 pump station will not need an NPDES permit.

(Cont’d)





[image: image5.jpg]4

2. The Decision Should Be Corrected To Reflect That The
Tribe Does Defend The Decisions Of The Lower Courts
That The C-11 And The WCA-3 Are Distinct Because
The Transfer Of Water From The C-11 Into The WCA-
'3 Would Not Occur But For The S-9 Pump.

The Opinion also states that the district court applied a test
for determining whether the C-11 and the WCA-3
are distinct water bodies which “neither party defends; it
determined that C-11 and WCA-3 are distinct ‘because the
transfer of water or its contents from C-11 into the Everglades
would not occur naturally.”” SEWMD, 124 S. Ct. at 1546. This
statement is mistaken with respect to the Tribe’s position.

The Tribe vigorously defends the district court’s view that
a permit is required because the transfer of surface water
pollutants from the C-11 to the WCA-3 would not occur
naturally. (Resp. Br. at 8, 12, 17 & 24); (see also Br. of Friends
of the Everglades at 5 & 13). The Tribe did not otherwise
explicitly defend the district court’s application of this test

(Cont’d)

SFWMD, 124 S. Ct. at 1547. To the extent this dicta was predicated on
the Opinion’s statement that the Tribe concedes that no permits would
be required if the C-11 and WCA-3 are the same body of water, this
language should be corrected because there was no such concession.
Whether or not predicated on that assumption, the dicta should be
corrected because it is confusing. Backpumping and discharging surface
water containing pollutants from downstream sources into pristine areas
upstream would require a permit even if the stream is the same
hydrologically because it would involve the discharge of pollutants.
Although the Court recognized this difference by using the term
“meaningfully distinct” water bodies and “cause in fact,” the dicta does
not expressly set forth the criteria for establishing the “same body of
water” test.




[image: image6.jpg]s

R

L

5

for distinguishing the two water bodies because the District
simply did not challenge that test in its Petition to this Court.
(See Pet. Br. at 46-49). Indeed, it would have been futile for the
District to do so because the undisputed record evidence is that,
absent the operation of the S-9 pumps, water from the C-11
would not naturally enter the Everglades Water Conservation
Area:

Water in the C-11 canal could occasionally, under
extreme hydrologic conditions, flow from east to
west. However, it would not naturally enter the
Everglades Protection Area without the operation
of the S-9 pump station.

(J.A. at 193) (emphasis added). As the Eleventh Circuit
explained, “[n]either party disputes that, without the operation
of the S-9 pump station, the polluted waters from the C-11
Canal would not normally flow [west] into the WCA-3A.”
(Petition at 8a).

CONCLUSION

For the foregoing reasons, this Court should grant rehea.ﬁng.

3. The Tribe clearly stated in its brief that the lower courts

correctly found that Petitioner’s discharge of pollutants from
the large pipes of the S-9 pump station was not a remote
“but for’ cause of the pollutants reaching the Everglades
Protection Area but instead it was the most immediate cause
of the pollutants entering that area and as such constituted
an ‘addition’.

(Tribe’s Br. at 24); (see also Br. of Friends of the Everglades at 9).
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