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TO:
The Supreme Court of the State of Minnesota:


Petitioners City of Annandale and City of Maple Lake request that the Minnesota Supreme Court review the above-entitled decision of the Minnesota Court of Appeals upon the following grounds:


1.
Statement of legal issues and their resolution by the Court of Appeals.


Issue: Whether appellate courts must defer to an agency decision-maker in the interpretation of a federal regulation that the state agency is charged with enforcing and administering?


Resolution: The Minnesota Court of Appeals concluded that the Minnesota Pollution Control Agency (the “MPCA”) is not entitled to any deference in interpreting 40 C.F.R. § 122.4(i) (2004), which relates to the agency’s duty to enforce and administer water-quality standards.


Issue: Whether the MPCA, which is charged with regulating new sources and dischargers, may apply a system of trading/offsets in imposing water-quality standards under section 122.4(i)?


Resolution: The Minnesota Court of Appeals concluded that the MPCA erred as a matter of law by issuing a permit to a new source where the phosphorus discharge, at its 20-year capacity, would be offset by a neighboring discharger’s contemporaneous reduction in phosphorus that is more than 24 times greater than the new source’s increased nutrient loading into the same watershed.


2.
Statement of the criteria of the rule relied upon to support the petition.

The proposed issues on appeal relate to the interpretation and application of 40 C.F.R. § 122.4(i), a regulation under the Clean Water Act (the “CWA”), which provides as follows:

No permit may be issued:


* * *


(i)
To a new source or a new discharger, if the discharge from its construction or operation will cause or contribute to the violation of water quality standards.

Id.  The joint wastewater treatment facility (the “WTF”) proposed by the City of Annandale and the City of Maple Lake (the “Cities”) is a new source with respect to the discharge of phosphorus.


The Minnesota Supreme Court has not previously considered section 122.4(i) or the reasonableness of the MPCA’s interpretation in imposing water-quality standards for municipalities.  In addition, the questions presented are important for all point-source dischargers (cities, industries, etc.) and, because of the effect on the future of wastewater and stormwater disposal, will undoubtedly have statewide impact.  Furthermore, unless resolved by the Minnesota Supreme Court, the questions are likely to recur in future MPCA decision-making and in subsequent appeals to the Minnesota Court of Appeals.


3.
Statement of the case (facts and procedural history).


In July 2003, the Cities submitted to the MPCA an application for a National Pollutant Discharge Elimination System/State Disposal System permit related to the discharge of treated effluent from the proposed WTF into an unnamed tributary of the North Fork of the Crow River.  The WTF will replace two aging treatment facilities, which are operated separately by the Cities and nearing their respective capacities.
  The existing facilities will be abandoned upon completion of the state-of-the-art facility.


Based on a condition imposed by the Wright County Planning Commission, which condition required direct discharge of treated effluent from the WTF into the North Fork of the Crow River,
 the Cities, in March 2004, submitted to the MPCA a letter requesting a slight modification of their permit application.  In September 2004, and after a review of the Cities’ application, commentary, and other relevant record information, the MPCA concluded that the requirements for issuance of the discharge permit had been met.  The MPCA therefore authorized issuance of the permit to the Cities.


Respondent Minnesota Center for Environmental Advocacy (the “MCEA”) objected to the MPCA’s issuance of the discharge permit and filed a Petition for Writ of Certiorari to the Minnesota Court of Appeals on October 27, 2004, seeking review of the agency’s decision.  The Clerk of Appellate Courts issued a Writ of Certiorari, and a certiorari appeal followed.


On August 9, 2005, the Minnesota Court of Appeals filed its opinion, reversing the MPCA’s issuance of the discharge permit to the Cities.


4.
A brief argument in support of petition.



a.
Courts must afford discretion and deference to the MPCA.


The decisions of administrative agencies, including decisions by the MPCA, enjoy

a presumption of correctness, and deference should be shown by courts to the agencies’ expertise and their special knowledge in the field of their technical training, education, and experience.

Reserve Mining Co. v. Herbst, 256 N.W.2d 808, 824 (Minn. 1977).  The MPCA has technical expertise regarding water, air, and land pollution.  See Minn. Stat. § 116.01 (2004).


Minnesota courts defer to a state agency’s interpretation of its own regulations.  See, e.g., Minnesota Ctr. for Envtl. Advocacy v. Minnesota Pollution Control Agency, 644 N.W.2d 457, 465 (Minn. 2002).  And courts, based on the separation-of-powers doctrine, also defer to agency decision-makers in interpreting statutes that the agency is charged with administering and enforcing.  See, e.g., Krumm v. R.A. Nadeau Co., 276 N.W.2d 641, 644 (Minn. 1979); In re Max Schwartzman & Sons, Inc., 670 N.W.2d 746, 754 (Minn. Ct. App. 2003).


Under state law, the MPCA is given and charged with the powers and duties to
administer and enforce all laws related to the pollution of the waters of the state; [and]


* * *

issue * * * permits * * * in order to prevent, control or abate water pollution, or for the installation or operation of disposal systems.

Minn. Stat. § 115.03, subd. 1(a), (e) (2004).  In addition, the MPCA has the authority to perform any and all acts related to the establishment of conditions for discharge permits.  Id., subd. 5; see also Minn. R. 7001.0140, subpt. 1 (2004) (stating that MPCA shall issue permit upon determination that permittee will comply with state and federal pollution-control statutes and rules administered by agency).  Furthermore, 40 C.F.R. § 123.25(a)(1) (2004), provides that state permitting agencies, such as the MPCA, must have the authority to implement federal regulations, including but not limited to section 122.4.  Id.

Because both state and federal law confer upon the MPCA the authority to administer and enforce section 122.4(i), courts must defer to the MPCA’s interpretation.  Here, the Minnesota Court of Appeals refused to afford deference to the MPCA’s interpretation of the regulation.  As a result, the decision is in conflict with other decisions by the Minnesota Supreme Court and the Minnesota Court of Appeals.



b.
Federal cases and commentary expressly permit trading/offsets.


In Arkansas v. Oklahoma, 503 U.S. 91, 112 S. Ct. 1046 (1992), the United States Supreme Court rejected an argument that the CWA mandates a categorical ban on new dischargers of effluent into impaired waters, stating that such a ban might frustrate construction of new wastewater treatment plants that would improve existing conditions.  Id. at 107-08, 112 S. Ct. at 1057-58.  The Supreme Court’s decision also acknowledged states’ broad authority to develop long-range, area-wide programs to alleviate and eliminate existing pollution.  Id.

Following the decision in Arkansas, the United States Environmental Protection Agency (the “EPA”), in January 2003, issued its Final Water Quality Trading Policy, which expressly provides that the EPA supports implementation of water-quality trading by states where such trading:

Achieves early reductions and progress towards water quality standards pending development of TMDLs for impaired waters.


[and]

Offsets new or increased discharges resulting from growth in order to maintain levels of water quality that support all designated uses.

United States Environmental Protection Agency, Office of Water, Final Water Quality Trading Policy (Jan. 13, 2003) <http://www.epa.gov.owow/watershed/trading/finalpolicy2003.html>.  The formal, written policy also expresses EPA support for pre-TMDL trading to achieve progress towards or the attainment of water-quality standards in impaired waters, which progress may be accomplished by individual trades that achieve a net reduction of the pollutant traded.  Id.

In September 2004, the EPA’s Environmental Appeals Board (the “EAB”) reviewed a petition challenging the issuance of a permit by the EPA’s Region IX (the “Region”) to a new source discharging into an impaired water.  In re Carlota Copper Co., 2004 WL 3214473 (Sept. 30, 2004).  The petitioners alleged, among other things, that issuance of a permit based on offsets violated state antidegradation policies and 40 C.F.R. § 122.4(i).  Id.  The EAB rejected the petitioners’ contentions and concluded that the Region’s offset analysis was consistent with a reasonable interpretation of both state and federal law.  Id.  Specifically, the EAB commented that, in examining the prohibition against issuing permits to new sources that cause or contribute to the violation of water-quality standards, the Region’s use of offsets “is consistent with prior Agency interpretation” of section 122.4(i).  Id. (stating that, based on net reduction of pollutant loading discharged into impaired water, new source did not cause or contribute to violation).


Based on the decisions in Arkansas and Carlota Copper, and based on the EPA’s policy, the use of trading/offsets by state agencies charged with imposing water-quality standards is expressly permitted.  Here, the Minnesota Court of Appeals concluded that the MPCA’s issuance of a permit to the Cities, accompanied by a neighboring city’s reduction in its phosphorus discharge by more than 53,000 pounds per year, was erroneous as a matter of law.  As a result, the decision is in conflict with federal law.


For all of the above-stated reasons, the Cities seek from the Minnesota Supreme Court an order granting review of the decision of the Minnesota Court of Appeals.


Dated this ____ day of September, 2005.
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� The City of Annandale’s current discharge permit expired on March 31, 2004.  The City of Maple Lake’s permit expired on August 31, 2005.


� For additional facts, see In re Cities of Annandale and Maple Lake’s Petition for a Conditional Use Permit Located in Albion Township, Wright County, 2005 WL 14915 (Minn. Ct. App. Jan. 4, 2005).





PAGE  
5

