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MEMORANDUM IN SUPPORT OF MOTION TO INTERVENE OF 

THE ASSOCIATION OF METROPOLITAN SEWERAGE 

AGENCIES and the Urban Areas Coalition

I.
INTRODUCTION AND FACTUAL BACKGROUND
On October 7, 2003, the Missouri Coalition for the Environment (“Plaintiff”), a non-profit organization, brought this action against the U.S. Environmental Protection Agency (“EPA”). Plaintiff’s Complaint asserts that EPA failed to take action with respect to certain water quality standards promulgated by the Missouri Clean Water Commission (“MCWC”), under the oversight of the Missouri Department of Natural Resources, asserting that such standards do not comply with the Clean Water Act (“CWA”), its implementing regulations and EPA guidance.  Specifically, the Complaint seeks to compel EPA to take certain actions that would result in changes to the state’s water quality standards for dissolved oxygen (Complaint ¶ 41), dissolved metals (Complaint ¶ 48), cadmium, copper, lead and zinc (Complaint ¶ 55), bacteria (Complaint ¶ 103), as well as to the rules governing discharges from publicly owned treatment works (“POTWs”) into waters designated as “Outstanding National Resource Waters” (Complaint ¶ 90), the designation of waters for “whole body contact recreation” (Complaint ¶ 96), site specific standards (Complaint ¶ 110), implementation of the state’s antidegradation policy (Complaint ¶ 117), establishment of mixing zones (Complaint ¶ 130), and bacteria standards for streams affected by stormwater runoff (Complaint ¶ 136).

The Association of Metropolitan Sewerage Agencies (“AMSA”) and the Urban Areas Coalition (“UAC”) (collectively “Intervenors”) now seek to intervene in this proceeding as party-Defendants in order to protect and preserve the interests of their members nationwide.  AMSA is a national, non-profit trade association, acting on behalf of its members, which own and operate POTWs throughout the United States.  UAC is a group of wastewater and storm water utilities in the State of Missouri, acting on behalf of its members, which own and operate POTWs in Missouri.  Both Intervenors’ member agencies hold National Pollutant Discharge Elimination System (“NPDES”) permits pursuant to CWA § 402(a), 33 U.S.C. § 1342(a), authorizing the discharge of municipal treated sewage and other treated wastewaters to the waters of the United States.  

AMSA, which has represented the interests of the nation’s POTWs and municipal wastewater treatment agencies since 1970, is comprised of over 270 POTW members who collectively serve the majority of this country’s sewered population and treat over 18 billion gallons of wastewater each day.  AMSA strives to maintain a leadership role in the development and implementation of scientifically-based, technically-sound, and cost-effective environmental programs for protecting public and ecosystem health.  AMSA’s members operate municipal wastewater treatment plants under federal and state laws and regulations in cities and towns across the United States, including Missouri.  AMSA members include 6 agencies Missouri, including the City of Springfield, the Hannibal Board of Public Works, the Independence Water Pollution Control Department, the Kansas City Water Department, the Little Blue Valley Sewer District (serving parts of Independence and Jackson County, Missouri), and the Metropolitan St. Louis Sewer District.

UAC is a coalition of enterprise-fund utilities, whose source of income is from the wastewater fees paid by its users.  The goals of UAC are to educate the public, regulators, Missouri Clean Water Commission, and legislators about operation and maintenance of wastewater and storm water utilities, to promote informed discussion of issues affecting wastewater and storm water utilities and the environment, to promote the use of sound science in evaluating issues that affect the wastewater and storm water utilities and the environment, and to share information among its members concerning current, draft, and proposed legislation, regulations, and policy affecting wastewater and storm water utilities.  UAC’s members include the City of Columbia, City of Springfield, Metropolitan St. Louis Sewer District, City of Independence, City of Macon, City of Joplin, City of Kansas City, City of Moberly, City of St. Joseph, City of Jefferson City, and the Little Blue Valley Sewer District.

Collectively, the UAC members treat the wastewater from over half of Missouri’s population, as well as many of its largest businesses.  Compliance with current environmental standards requires up to millions of dollars in annual expenditures for compliance and routine maintenance, and even slight changes in water quality standards can result in significant increased compliance costs, capital expenditures, and future planning impacts.  

Because of the unique needs of municipal wastewater treatment operations, AMSA and UAC are intimately involved with EPA and MDNR during the administrative process for development of any wastewater regulatory standards, policies and requirements.  As governmental entities, Intervenors’ members must be involved at all stages of regulatory development in order to adequately protect the current and future interests of their constituents and to appropriately plan for future financial constraints on their constituents.

Accordingly, Intervenors are entitled to intervene as of right pursuant to Rule 24(a)(2) of the Federal Rules of Civil Procedure.  Plaintiffs’ challenges to Missouri’s water quality standards, if successful, will impair and impede the interests of Intervenors’ members in treating and discharging municipal wastewater.  Moreover, a decision in Plaintiff’s favor will require significant budget reallocations which will impact all other municipal services among Intervenors’ Missouri members, including their programs for police, fire, social and health services.  In addition, the existing parties, EPA and the Sierra Club, do not adequately represent the interests of Intervenors’ members located in Missouri.

Alternatively, the Court should grant permissive intervention.  There are common questions of law and fact between Intervenors’ defenses and the Plaintiff’s action, as Intervenors will specifically defend numerous challenges to the Missouri standards raised by Plaintiffs. .  Moreover, intervention would promote judicial efficiency by reducing the prospects of future litigation by Intervenors and/or their individual members to protect their interests.  As representatives of municipal wastewater treatment agencies throughout Missouri and the United States, Intervenors will provide the Court with a broader perspective on the impacts and appropriateness of Plaintiffs’ claims and the relief sought.

II.
ARGUMENT

A.
Intervenors Are Entitled to Intervene As of Right.

Rule 24(a) of the Federal Rules of Civil Procedure provides:

(a)  Intervention of Right.  Upon timely application anyone shall be permitted to intervene in an action: . . . (2) when the applicant claims an interest relating to the property or transaction which is the subject of the action and the applicant is so situated that the disposition of the action may as a practical matter impair or impede the applicant’s ability to protect that interest, unless the applicant’s interest is adequately represented by existing parties.

Fed. R. Civ. P. 24(a).

The Eight Circuit stated in Mausolf v. Babbitt, 85 F.3d 1295, 1300 (8th Cir. 1996), that Rule 24(a) “promotes the efficient and orderly use of judicial resources by allowing persons, who might otherwise have to bring a lawsuit on their own to protect their interests or vindicate their rights, to join an ongoing lawsuit instead.”  For this reason, Rule 24(a) “should be liberally construed with all doubts resolved in favor of the proposed intervenor.”  South Dakota ex rel Barnett v. U.S. Dep’t of Interior, 317 F.3d 783, 785 (8th Cir. 2003).  

Rule 24(a)(2) establishes three prerequisites for intervention as of right: “1) the party must have a recognized interest in the subject matter of the litigation; 2) that interest must be one that might be impaired by the disposition of the litigation; and 3) the interest must not be adequately protected by the existing parties.”   Mille Lacs Band of Chippewa Indians, et al. v. Minnesota, et al., 989 F.2d 994, 997 (8th Cir. 1993) (citing Planned Parenthood of Minnesota, Inc. v. Citizens for Community Action, 558 F.2d 861, 869 (8th Cir. 1977)); see also Fritts v. Niehouse, 604 F. Supp. 823, 826 (W.D. Mo. 1984), aff’d, 774 F.2d 1170 (8th Cir. 1985).  In addition, the application for intervention must be timely.  See Mille Lacs at 997; Fritts v. Niehouse, 604 F. Supp. at 826.

1.
Intervenors Have a Significant and Recognizable Interest In the Subject Matter of This Action

While Fed. R. Civ. P. 24(a) does not specify the nature of the interest required for intervention as a matter of right, the Supreme Court held that “what is obviously meant . . . is a significantly protectable interest.”  Donaldson v. United States, 400 U.S. 517, 531 (1971).  The Eighth Circuit has held that a “recognized interest in the subject matter of the litigation” exists where the interest is “‘direct, substantial and legally protectable.’”  United States v. Union Electric Co., et al., 64 F.3d 1152, 1161 (8th Cir. 1995) (quoting Alameda Water & Sanitation Dist. v. Browner, 9 F.3d 88, 90 (10th Cir. 1993)).  As the Court of Appeals recognized in SEC v. Flight Transp. Corp., 699 F.2d 943, 949 (8th Cir. 1983), “‘the “interest” test is primarily a practical guide to disposing of lawsuits by involving as many apparently concerned persons as is compatible with efficiency and due process . . . .’” (quoting Nuesse v. Camp, 385 F.2d 694, 700 (D.C. Cir. 1967)); see also Union Electric Co., 64 F.3d at 1162 (quoting Flight Transp. Co.).  As such, and in order to further the Eighth Circuit position that Rule 24(a) should be liberally construed, the interest requirement should be interpreted broadly.  See, e.g., Natural Resources Defense Council v. U.S. EPA, 99 F.R.D. 607, 609 (D.D.C. 1983) (NRDC v. U.S. EPA) (stating that the interest prong of Rule 24(a)(2) “has been interpreted in broad terms”).  

In this case, Intervenors have a substantial and vital interest in the subject matter of this litigation:  as regulated entities who are subject to the challenged water quality standards, any changes in the standards will impact Intervenors’ current and future operations, budgets, and planning.   Even any settlement that results in any change to Missouri’s standards will directly impact Intervenors’ Missouri members’ compliance obligations and operating costs.  Indeed, no party has a greater fundamental interest in the outcome of this litigation than Intervenors.  

In a case factually similar to the present case, Sierra Club v. U.S. Environmental Protection Agency, 995 F.2d 1478 (9th Cir. 1993), the Court held that ownership of wastewater treatment plants subject to effluent limitations that may be affected by the litigation is a sufficient interest to merit intervention as of right.  In that case, the Sierra Club sued EPA and alleged that:

The state of Arizona was required to submit lists of impaired waters, point sources discharging pollutants into them, and control strategies to reduce such discharges under 33 U.S.C. §1314(l)(1). Its lists were insufficient under the statute, so the EPA had a duty to make a final decision on the lists, and to implement control strategies.  

Sierra Club, 995 F.2d at 1480.  The Sierra Club then sought to require EPA to promulgate water quality standards for toxic pollutants in Arizona.  The City of Phoenix moved to intervene in the litigation because the case might have resulted in development of a toxic control strategy for the receiving waters where the City’s two wastewater treatment plants discharged, thus impacting the City’s NPDES permits.  The Ninth Circuit reversed the district court’s denial of intervention for lack of a “protectable interest,” holding that the City’s possession of NPDES permits allowing the discharge of wastewater to impaired waters constituted a sufficient protectable interest.  Id. at 1478.   The Ninth Circuit characterized the holding of these permits as a real property interest and held that the lawsuit would affect this interest by requiring EPA to “change the terms of permits it issues to the would be intervenor, which permits regulate the use of that real property.”  Id. at 1482.  The court concluded that these interests fall squarely within the class of interests traditionally protected by law.  Id. 
Similarly, in this case, Intervenors’ members have real property interests in their NPDES permits and disposition of this action might adversely affect those property interests.  Again, if Plaintiff is successful in obtaining the relief requested, Intervenors’ members will need to expend significant sums in order to remain in compliance with their NPDES permits.  Moreover, as public entities, Intervenors’ members represent the interests of their citizens and ratepayers, who would ultimately bear the increased costs of compliance.  Consequently, Intervenors’ participation in this lawsuit will further the public interest in “disposing of lawsuits by involving as many apparently concerned persons as is compatible with efficiency and due process.” SEC v. Flight Transp. Corp., 699 F.2d at 949.  Thus, Intervenors clearly have a sufficient interest in the subject matter of this proceeding for intervention as of right under Rule 24(a)(2).

Several analogous cases from other Circuits illustrate that Intervenors have a recognized interest in the subject matter of the litigation, sufficient to satisfy the requirements of Rule 24(a).  For example, in Natural Resources Defense Council NRDC v. Costle, 561 F.2d 904 (D.C. Cir. 1977) (NRDC v. Costle), the D.C. Circuit held that two separate groups of manufacturers were entitled to intervene as of right in an action brought by various environmentalist groups against EPA after a settlement agreement had been reached requiring the Agency to issue regulations under the CWA regulating certain toxic discharges.  Because the manufacturers almost certainly would be affected by the EPA regulations to be promulgated as a result of the litigation, the Court of Appeals endorsed the District Court’s finding that the intervenor applicants had “properly claimed an interest in the subject of the action.”  Id. at n.27.
Similarly, in NRDC v. U.S. EPA, several labor and environmentalist groups challenged EPA’s procedures for the regulation of pesticides.  The plaintiffs sought an order enjoining EPA’s regulatory procedures, setting aside prior Agency actions under those procedures and requiring the Agency to submit a plan to reassess its prior decisions thereunder.  99 F.R.D. at 609.  Several pesticide manufacturers and pesticide industry representatives sought to intervene in the action as defendants.  Id. at 608.  The Court held that the intervenor applicants had a “substantial and direct interest” in the subject of the litigation, because the plaintiffs sought to challenge prior Agency decisions which had been in the intervenor applicants’ interests.  Id. at 609.  Consequently, the Court held that the applicants were entitled to intervention of right.  Id. at 610.

Thus, there is substantial precedent for recognizing Intervenors’ interests to support intervention as a matter of right.  

2.
The Disposition of This Action May As a Practical Matter Impair or
Impede Intervenors’ Ability to Protect Their Interests
In Kansas Pub. Employees Retirement Sys. v. Reimer & Koger Associates, Inc., 60 F.3d 1304, 1307 (8th Cir. 1995), cert. denied, 516 U.S. 1114 (1996), the Eighth Circuit discussed the 1966 Supreme Court amendment of Rule 24(a), which added the language authorizing intervention of right based upon the mere possibility that “disposition of the action may as a practical matter impair or impede the applicant’s ability to protect [its] interest” in the litigation. (emphasis added).  The Court observed that the applicant for intervention “need not show that, but for its intervention, its interest ‘would be’ impaired . . . but rather only that its interest ‘may be’ so impaired.’”  Id.; see also Union Electric Co., 64 F.3d at 1161 (quoting Kansas Pub. Employees Retirement Sys.); Little Rock Sch. Dist. v. Pulaski Cty. Special Sch. Dist. No. 1, 738 F.2d 82, 84 (8th Cir. 1984) (per curiam) (“The rule does not require, after all, that appellants demonstrate to a certainty that their interests will be impaired in the ongoing action.  It requires only that the disposition of the action ‘may as a practical matter’ impair their interests.”); Nuesse v. Camp, 385 F.2d at 701 (“This alteration is obviously designed to liberalize the right of intervene in federal actions.  Interestingly, an earlier draft would have required that the judgment ‘substantially’ impair or impede the interest, but that higher barrier was deleted in the course of approving the amendment.”).

Similarly, in NRDC v. U.S. EPA, the D.C. District Court determined that the pesticide manufacturers’ interests might in fact be practically impaired if they were not permitted to intervene in that action.  Although the plaintiffs argued that they sought to challenge only EPA’s procedures rather than any substantive standards, the Court nonetheless found that the intervenors’ interests would be practically impaired if these regulatory procedures were invalidated,

because they would have to start over again demonstrating to EPA the safety of their pesticide products.  The possibility that even preliminary decisions of EPA relating to the intervenors’ pesticide products would be set aside satisfies the practical impairment of interest requirement.

99 F.R.D. at 609 (citing NRDC v. Costle and Environmental Defense Fund, Inc. v. Costle, 79 F.R.D. 235 (D.D.C. 1978)).

The fact that Intervenors may have a later chance to challenge revised water quality standards resulting from this lawsuit does not mean that Intervenors’ interests might not be impaired in this litigation.  In the closely analogous case of NRDC v. Costle, discussed supra at p. 8, the D.C. Circuit held that the manufacturer groups’ interests might be impaired as a practical matter unless they were permitted to intervene, even though they would have been able to challenge the CWA regulations to be promulgated by EPA under the terms of the settlement agreement in a separate proceeding.  The Court of Appeals noted that

[T]his court read Rule 24(a)(2) as looking to the “practical consequences” of denying intervention, even where the possibility of future challenge to the regulation remained available.  Judicial review of regulations after promulgation may, “as a practical matter,” afford much less protection than the opportunity to participate in post-settlement proceedings that seek to ensure sustainable regulations in the first place, with no need for judicial review.

561 F.2d at 909 (emphasis in original; footnote omitted).  Therefore, the Court concluded “it is not enough to deny intervention under [Rule] 24(a)(2) because applicants may vindicate their interests in some later, albeit more burdensome litigation.”  Id. at 910.  The Court also noted that involvement of the industry intervenors “may lessen the need for future litigation to protect their interests.”  Id. at 911.  


In this case, EPA’s response to Plaintiff’s lawsuit and any settlement entered or judgment rendered in the action will likely, as a practical matter, adversely impair and impede the interests of Intervenors and their members in operating existing public infrastructure and constructing new public facilities.  Intervention is essential to allow an adequate opportunity for Intervenors to protect their interests. 

 
3.
Intervenors’ Interests Are Not Adequately Represented

The Eighth Circuit has ruled on several occasions that “[t]ypically, persons seeking intervention need only carry a ‘minimal’ burden of showing that their interests are inadequately represented by the existing parties.”  Mille Lacs Band of Chippewa Indians, 989 F.2d at 999 (citing Trbovich v. United Mine Workers, 404 U.S. 528, 538 n.10; Planned Parenthood of Minnesota, Inc. v. Citizens for  Community Action, 558 F.2d at 869); see also Union Electric Co., 64 F.2d at 1168; Dimond v. District of Columbia, 792 F.2d 179, 192 (D.C. Cir. 1986) (an intervention applicant’s burden of showing inadequate representation of his interest “is not onerous.  The applicant need only show that representation of his interest ‘may be’ inadequate, not that representation will in fact be inadequate.”); Nuesse v. Camp, 385 F.2d at 702 (noting that the adequate representation language in Rule 24(a)(2) “underscores both the burden on those opposing intervention to show the adequacy of the existing representation and the need for a liberal application in favor of permitting intervention”).  


By itself, the divergent regulatory status of Intervenors and EPA, the only defendant, more than satisfies the minimal burden of showing that EPA will inadequately represent Intervenors’ interests.  EPA is the federal agency charged with enforcing and implementing the Clean Water Act.  In contrast, Intervenors consist of municipal and regional wastewater authorities who must comply with the CWA’s water quality standards and effluent limitations as implemented in their NPDES permits.  Intervenors, and not EPA, will bear the ultimate burden of the remedies sought by Plaintiff.  “It is one thing to hold that only the government can be a defendant in a NEPA suit, where the statute regulates only government action, but quite another to exclude permit-holding property owners from a CWA suit, where the statute directly regulates their conduct.”  Sierra Club, 995 F.2d at 1485.  This divergent regulatory status alone is sufficient to allow Applicants to meet their minimal burden of showing that EPA will not adequately represent their interests.

Furthermore, EPA cannot adequately represent Intervenors’ interests because such interests are far narrower and “cannot be subsumed within the shared interest of the citizens” represented by EPA.  See Union Electric Co., 64 F.2d at 1169.  In Union Elec. Co., several non-settling potentially responsible parties (PRPs) sought to intervene in an action involving a settlement between EPA and several other PRPs.  Although EPA was a party to the action, the Court “compare[d] the interests of proposed intervenors with the interests of current parties,” id. at 1169, and found that EPA could not adequately represent the interests of the non-settling PRPs as citizens:

Here, the interests of the prospective intervenors cannot be subsumed within the shared interest of the citizens of the United States.  The interests of the prospective intervenors are narrower and not subsumed by the general interest of the United States in providing for the clean up of polluted sites.  Because of this difference in interests, the EPA can hardly be expected to litigate with the interests of the non-settling PRPs uppermost in its mind.  The prospective intervenors are seeking to protect a more “parochial” financial interest not shared by other citizens in not losing a right to seek contribution from other PRPs and in not being subjected to excessive liability for the clean up. . . . [T]he EPA would be shirking its duty were it to advance this narrower interest at the expense of its representation of the general public interest.  There is no existing party to this litigation who can adequately represent the identified interests of the applicants for intervention. 

Id. at 1170 (citations omitted).

Here, Intervenors’ interests cannot be subsumed within the shared interests of the citizens of the United States.   Intervenors’ members operate under NPDES permits issued by the State of Missouri and would be most directly and adversely impacted by any actions that EPA takes or is required to take as a result of any settlement of or judgment in these proceedings.  While Intervenors, like EPA, are concerned with environmental protection, Intervenors are also faced with the challenge of properly operating their utilities while remaining fiscally responsible to their ratepayers.  Intervenors therefore have a unique and vital interest in ensuring that legislation and regulations provide an appropriate benefit to the environment as well as their ratepayers.  These interests are not shared with the general citizenry of the United States, and EPA would be “shirking its duty” if it were to litigate the issues involved in this action with Intervenors’ unique interests “uppermost in its mind.”  Union Electric Co., 64 F.2d at 1170; see also South Dakota v. Ubbelohde, 330 F.3d 1014, 1025 (8th Cir. 2003) (finding that the U.S. Army Corps of Engineers could not adequately represent downstream users in connection with the management of the Missouri River where the Corps was required to balance the interests of downstream and upstream users); Mausolf v. Babbitt, 85 F.3d at 1303 (recognizing that “even the Government cannot always adequately represent conflicting interests at the same time”); Mille Lacs Band of Chippewa Indians, 989 F.2d at 1001 (finding inadequate representation despite the State of Minnesota’s presence as a party where the intervening landowners sought to protect “local and individual interests not shared by the general citizenry of Minnesota”).


Finally, Intervenors also have substantial economic interests in this action which are not shared by EPA.  If Plaintiff prevails in this litigation, the relief sought would require U.S. EPA to take certain actions that would unquestionably add to the economic burdens imposed on Intervenors’ members, their citizens and ratepayers.  Neither Plaintiff nor EPA would share these burdens.
Excluding the Intervenors from this case would exclude the voice of those who are most directly impacted by the results.  Intervenors are the only ones who can speak to the impact of the standards on their ability to comply with any new standards when balanced with the many other responsibilities of the Intervenors’ members, including their basic local government functions and services such as police and fire protection, health and social services, and infrastructure maintenance.  Obviously, these interests are not shared by the general citizenry, and are unique to the Intervenors’ members.  Based on the foregoing, Intervenors’ motion to intervene clearly satisfies the “minimal” burden under Rule 24(a)(2) of showing that representation of Intervenors’ interests by the existing parties “may be” inadequate.

4.
Intervenors’ Motion to Intervene is Timely
Rule 24(a) authorizes intervention as of right upon “timely” motion by the applicant.  Whether a motion to intervene is timely “is determined from all the circumstances of the case.’”  Mille Lacs Band of Chippewa Indians, 989 F.2d at 998.  As the Court of Appeals explained:
No ironclad rules govern this determination. . . . In determining timeliness, factors that bear particular consideration are the reason for the proposed intervenor’s delay in seeking intervention, how far the litigation has progressed before the motion to intervene is filed, and how much prejudice the delay in seeking intervention may cause to other parties if intervention is allowed.

Id. (citing Arkansas Elec. Energy Consumers v. Middle S. Energy, Inc., 772 F.2d 401, 403 (8th Cir. 1985)).

In Mille Lacs Band of Chippewa Indians, the landowners’ motion to intervene was filed eighteen months after the suit had commenced and nine months after the deadline for filing motions to add parties.  989 F.2d at 998.  Although the Court observed that the intervenors had been put on notice that the issues involved in the case could affect their land rights, the Court emphasized that the underlying litigation had scarcely progressed by that date and that the proposed intervention would not have delayed the trial or otherwise prejudiced any of the parties.  Id.  Accordingly, the Court ruled that the motions to intervene should have been ruled timely.  Id.

Here, timeliness is not a concern.  This action was commenced only six months ago and after several extensions of time granted by the Court, EPA filed an Answer less than two months ago.  At this very early stage, the litigation has scarcely progressed and there is no possibility that Intervenors’ participation will have any disruptive effect on the proceedings or result in any prejudice to any existing party.  Accordingly, Intervenors’ motion clearly is timely.

B.
ALTERNATIVELY, Intervenors SHOULD BE PERMITTED TO INTERVENE UNDER FED. R. CIV. P. 24(b)

Even if Intervenors did not meet the criteria for intervention of right, which they do, they would satisfy the requirements for permissive intervention.  Under Rule 24(b)(2), permissive intervention is appropriate when “an applicant’s claim or defense and the main action have a question of law or fact in common.”  Fed. R. Civ. P. 24(b)(2).  Rule 24 is construed broadly as a tool to fully litigate the issues with all interested parties in one proceeding rather than encouraging piecemeal litigation.  See NRDC v. Costle, 561 F.2d at 910-11;  see also Feller v. Brock, 802 F.2d 722, 729 (4th Cir. 1986) (“liberal intervention is desirable to dispose of as much of a controversy involving as many apparently concerned persons as is compatible with efficiency and due process”).  Thus, if “claims raised by the movants have questions of law or fact in common with the main action . . . the decision whether to allow permissive intervention is within the Court’s discretion.”  Hartong v. Blue Valley Federal Sav. & Loan Ass’n, 767 F. Supp. 1017, 1022 (W. D. Mo. 1990).  In reviewing such discretion, the Eighth Circuit has determined that “[t]he principal consideration in ruling on a Rule 24(b) motion is whether the proposed intervention would unduly delay or prejudice the adjudication of the parties’ rights.”  South Dakota ex rel Barnett, 317 F.3d at 787.  

In this case, Intervenors intend to assert several defenses that are both legally and factually related to Plaintiff’s claims, including that several facets of Plaintiff’s requested relief are inappropriate and unnecessary, and are neither required nor authorized by the CWA.  These issues constitute common factual and legal questions sufficient to justify permissive intervention.  

Furthermore, intervention in this action at this early stage would not unduly delay or prejudice the adjudication of the rights of the original parties in any way.  Intervenors do not seek to expand the scope of this proceeding by incorporating new issues that are unrelated to Plaintiff’s allegations, but only to ensure that their members’ interests are adequately protected.  The participation of Intervenors would not result in an unmanageable number of parties and clearly would be compatible with efficiency and due process.  If anything, intervention would promote judicial efficiency by diminishing the prospects of future litigation by Intervenors or their members and would ensure the adequate representation of others who have similar governmental, economic and regulatory interests.  Consequently, Intervenors should be permitted to intervene under Rule 24(b) in order to facilitate the resolution of its common claims of law and fact in one proceeding consistent with the principles of judicial economy.
III.
CONCLUSION


Accordingly, because Intervenors clearly have an interest in the subject matter of this litigation, the disposition of this action may as a practical matter impair or impede Intervenors’ ability to protect that interest, and none of the parties can adequately represent the interests of Intervenors and their members in this litigation, Intervenors are entitled to intervene in this action as a matter of right under Rule 24(a)(2).

Alternatively, because Intervenors’ claims have many issues of law and fact in common with the main action, and because their participation at this early stage of this proceeding would not cause undue delay or prejudice any existing party, Intervenors should be permitted to intervene in this action under Rule 24(b)(2).
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