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SUMMARY OF THE ARGUMENT

It is unrefuted that the Municipal Dischargers have been allowed since the Clean Water Act’s (33 U.S.C. §1251 et. seq.) (“CWA”) inception to design and operate facilities that incorporate blending, to ensure processing of increased wastewater under wet weather conditions.  EPA routinely grant-funded such facilities.  However, in the late 1990’s, three EPA Regional Offices took it upon themselves to declare that blending and emergency discharge outfalls were illegal and must be eliminated.

The District Court found that EPA’s Administrator had not granted its Regions “the authority to impose rules or standards more restrictive that those of the national EPA.”  Memorandum Opinion of Judge Kennedy at 16 (Nov. 20, 2003) (“Op.”); J.A. (relying upon EPA’s Delegation Manual).  Both the Municipal Dischargers and EPA, in fact, “agree that the EPA Regions do not have authority to establish rules prohibiting the disputed practices.”  Id. 15; J.A.  Nevertheless, the Defendant EPA Regions created new prohibitions on blending and permitting of emergency outfalls “when such bans did not exist before.”  Op. 8; J.A.  These bans, imposed without complying with Administrative Procedure Act (“APA”), 5 U.S.C. §551 et seq., rulemaking requirements, have caused “real, concrete harms” to the Municipal Dischargers.  Op. 8; J.A. 

EPA’s Response mischaracterizes this matter as a challenge to individual permitting actions to avoid judicial scrutiny of the clearly unauthorized Regional prohibitions.  EPA takes the further position that Regional prohibitions can never be judicially reviewable to preclude their ongoing application regardless of the “real, concrete harms” they cause or if such actions plainly exceed their granted authority.  This position is flatly contradicted by the law of this and other Circuits.  Therefore, reversal of the District Court is appropriate and further imposition of the Regional prohibitions should be enjoined.

BACKGROUND
I. EPA Has Confirmed that the Regional Prohibitions Are Ultra Vires
Beyond the allegations in the Complaint, the Municipal Dischargers presented unrefuted evidence demonstrating that the Defendant EPA Regions have prohibited POTWs from being designed to blend or incorporating emergency outfalls.
  In General Counsel opinions, Federal Register notices, EPA Headquarters policy statements, Freedom of Information Act (“FOIA”) responses, and specific admissions, EPA has expressly stated that neither the CWA nor the regulations relied upon by the EPA Regions as the basis for prohibiting these treatment practices (the bypass and secondary treatment regulations) allow the Regions to dictate/preclude plant designs utilizing these practices.  See Appellants’ Br. at 4-9, 13-15, 23, 26-29, 34, 36-37; Mem. Op. at 8; J.A.  EPA’s own brief admits that the secondary treatment rule “do[es] not dictate the type or form of technology that may be used to achieve [effluent] limitations.”  EPA Br. at 10; Appellants’ Br. at 13; see also Pls.’ Dismissal Response, Ex. 11 at Admis. 25-26, 30; J.A.  Similarly, “the bypass regulation does not dictate that any specific treatment technology be employed.”
  68 Fed. Reg. 63,042, 63,048 (Nov. 7, 2003); 53 Fed. Reg. 40,562, 40,609, (Oct. 17, 1988); Appellants’ Br. 13-14.  Consequently, in March 2001, EPA Headquarters stated: “NPDES permitting authorities have considerable flexibility through the NPDES permit process to account for different peak flow scenarios…consistent with good engineering practices…blending may be approved.”  Compl. ¶23.

EPA recently reconfirmed that blending is an environmentally-protective wastewater treatment practice, necessary to “protect biological treatment units from damage”, and “[c]onsistent with the Clean Water Act.”  See Appellants’ Br. 3-4 (quoting EPA’s answers to “Common Questions Regarding Blending” that blending is a “common engineering practice”); id. 6; Op. 7; J.A.  Moreover, EPA admits that EPA Headquarters never adopted a rule proscribing blending and that the permitting of emergency outfalls is allowable.  See Appellants’ Br. at 6; see also Pls.’ Response to Defs.’ Mot. to Dismiss (hereinafter “Pls.’ Dismissal Response”), Ex. 11, Admis. 14 (“EPA admits that it has not issued a Federal Register notice specifically stating that blending is prohibited at POTWs.”); id. Admis. 19; J.A.  

Undaunted by the District Court’s findings and its own statements, EPA maintains that it “has never admitted that the actions of the Regions about which plaintiffs complain were ultra vires, or otherwise beyond the authority of the Regions…”  EPA Br. at 21 (emphasis in original).  This conclusory assertion ignores the specific evidence (including EPA’s admissions) indicating that the Regions have clearly imposed new definitive plant design requirements beyond those contained in the CWA or implementing regulations despite having no authority to do so.  See Appellants’ Br. 4, 21-29; accord Op. 8, 16 (recognizing new bans); J.A.  The EPA Regions have plainly exceeded their authority under CWA §402(d) and §301(b), and have unlawfully modified the bypass and secondary treatment regulations to impose new prohibitions.  See Appellants’ Br. 8-11, 13-14, 24, 26-29, 36-38; accord Op. 15.

Rather than completely abandoning a defense of the Regional policies, EPA craftily asserts that blending “implicates” the bypass rule.  EPA Br. 19.  However, “implicates” is not “prohibits.”  As explained by EPA to the D.C. Circuit during the 1988 bypass rule adoption litigation, the bypass rule’s prohibition, even if “implicate[d]”, is not triggered where the plant is specifically designed to perform in that manner:

 “‘Design’ operation and maintenance are those requirements developed by the designer of whatever treatment facility a permittee uses.  The bypass regulation only ensures that facilities follow those requirements.  It imposes no specific design and no additional burdens on a permittee.”    

Pls. Dismissal Response, Ex. 3 at 190 (emphasis added); see also Compl. ¶¶’s 102-109; J.A.  Numerous other treatment plant practices “implicate” the bypass rule but do not trigger bypass rule prohibitions.  Seasonal operation of equipment, split-flow operations, and standby tankage, are just a few examples of intentionally-designed alternative operational modes POTWs use to address the range of conditions encountered in municipal wastewater treatment.  See Compl. ¶¶’s 103-104 (discussing seasonal operations); 68 Fed. Reg. 63051 (discussing split-flow operations); J.A.  Similarly, EPA declared that blending is not a bypass:

For a POTW a bypass does not refer to flows or portions of flows that are diverted from portions of the treatment system but that meet all effluent limits for the treatment plant upon recombining with non-diverted flows prior to discharge.

Pls.’ Dismissal Response, Ex. 14 at 24.

When blending is the intended “design operation” of a facility under peak flow events, it is not a bypass – period.  Nevertheless, the Regional policies preclude blending even when it is the intended “design operation” of the plant.  See, e.g., EPA’s Mot. to Dismiss at Ex. 1 (“[i]t is U.S. EPA’s policy that [blending] constitutes illegal bypassing, and is not allowed.”); see also Pls.’ Dismissal Response, Ex. 27 at 9 n.5; see also id., Ex. 25 at 4; J.A.  As EPA has repeatedly made clear, the bypass rule and CWA impose no such requirement.  Thus, the regional prohibitions are admittedly “ultra vires” for a host of reasons: they dictate plant design, amend effluent guidelines, and impose more restrictive requirements than adopted by EPA’s Administrator – all under the guise of “permit review.”

ARGUMENT

I. FINALITY IS DEMONSTRATED

The District Court found that the Municipal Dischargers suffered “real, concrete harms” because of the Regional prohibitions.  Op. 7-9; Appellants’ Br. 4; J.A.  EPA’s sweeping response is simply stated: “[a] regional policy, in and of itself, does not have legal force and does not reflect a final agency position on any particular matter.”  EPA Br. 29 (emphasis added), 48 (“EPA simply disagrees that an Administrative Procedure Act (“APA”) action in the district court, challenging Regional Policies is permissible”).  In other words, regardless of the harm, no foul.  In support of this position, EPA mistakenly claims that the Regional prohibitions have yet to be implemented in actual permit actions and that the Regions must be allowed to undertake “case-by-case” analyses to determine whether blending is allowable under the bypass regulation.  See EPA Br. 23, 28-36, 38.  These arguments are misplaced.

A. Strict Regional Prohibitions Do Not Consider Individual Circumstances

EPA repeatedly mischaracterizes the Regional policies as non-binding statements that merely “advise how [the Agency] intend[s] to resolve issues that could arise” and “signal how they presently intend to interpret EPA’s existing regulations in future adjudications…”  EPA Br. 23-24, 28, 31-32, 33 (emphasis added).  However, suggesting that the Regional policies are yet to be implemented is directly contradicted by the District Court’s findings of harm, allegations of the Complaint, and the extensive exhibits submitted by the Municipal Dischargers.  See Op. 7-9, 12; Appellants’ Br. 4-5, 7; J.A.  

EPA fails to respond to any of the specific documents submitted by the Municipal Dischargers demonstrating that EPA’s Regional policies are being broadly applied as strict prohibitions of blending and emergency outfalls.  No form of case-by-case determination is contemplated by the unequivocal language of the Regional Policies:

· EPA’s own counsel have unequivocally stated that “Regions III, IV and VI have taken the position that blending is a bypass...”  Pls.’ Dismissal Response, Ex. 27 at 9 n.5; see also id., Ex. 25 at 4 (“these Regions have taken the position the [sic] blending is a prohibited bypass…”) (emphasis added); J.A.

· Region III has clearly stated that “[i]t is U.S. EPA’s policy that ‘slipstreaming’ or ‘internal bypassing’ of treatment units (whether those units are for primary or secondary treatment), constitutes illegal bypassing, and is not allowed.”  Defs.’ Mot. to Dismiss, Ex. 1 (emphasis added); see also EPA’s Reply in Support of its Motion to Dismiss at 8 n.6 (admitting that this “document on its face purports to relay the position of the Agency in its entirety”); Pls.’ Dismissal Response, Ex. 11 at Admis. 36; J.A.

· Region IV has stated that “blending of a secondary waste stream…can not be permitted for either dry weather or wet weather conditions…”  Compl. ¶178.    Region IV is “insistent” that blending be prohibited in Tennessee state permitting actions.  Pls.’ Dismissal Response, Ex. 16, 31; J.A.

· Region VI has “told municipalities that have ‘designed’ their treatment system with such a [blending] system, that any such diversion must be reported as a bypass and is generally prohibited under the standard permit (regulatory) language.”  Defs.’ Mot. to Dismiss, Ex. 7 (“Our answer has always been the same – these types of diversions…constitute a bypass under 122.41…”); J.A. 

Many similar examples were provided.
  See, e.g., Pls.’ Dismissal Response, Ex. 5 and Ex. 11 at Admis. 35-36; id., Ex. 17, 28, 30-31; Compl. ¶¶’s 175, 180; Op. at 12; J.A.  Thus, EPA’s assertion that the Regional Offices consider case specific facts in applying their prohibitions is totally unsupported.  See EPA Br. 19, 38. 
a. EPA Ignores that Effect Determines Finality

EPA’s argument also ignores that this Circuit determines finality by examining whether an agency policy has been applied and the effect of that implementation.  See Appellants’ Br. at 20-25 (citing inter alia Ciba-Geigy Corp. v. EPA, 801 F.2d 430, 435-436 (D.C. Cir. 1986); American Trucking Assoc.’s v. Reich, 955 F. Supp. 4 (D.D.C. 1997)).  “Whether [an agency] has officially adopted a final policy…is not determinative [of finality].”  American Trucking at 7.  As found by the District Court, the EPA Regions are definitively applying prohibitions on blending, and these prohibitions cause “real, concrete harms.”  See Op. 8; J.A.  Therefore, the Regional prohibitions are final reviewable agency action.

Where a Regional policy is actively used to object to draft state NPDES permits, it constitutes final agency action subject to judicial review:

…it is a final agency action and, hence, reviewable, since the . . . policies promulgated by the EPA were used as a basis for blocking draft NPDES permits.  The impact of the administrative action was direct and immediate upon those applying for permits...since such permits had already been objected to based on the policy.  

West Virginia Coal Ass’n v. Reilly, 932 F.2d 964, at **2 (4th Cir. 1991) (emphasis added); Appellants’ Br. 24.  EPA’s response fails to address the finality found in this case or any of the others cited by the Municipal Dischargers finding that “an agency pronouncement will be considered binding as a practical matter if it either appears on its face to be binding...or is applied by the agency in a way that indicates it is binding.”  General Electric Co. v. EPA, 290 F.3d 377, 383 (D.C. Cir. 2002) (emphasis added); see also McLouth Steel Products Corp. v. Thomas, 838 F.2d 1317, 1321 (D.C. Cir. 1998) (“[m]ore critically than [the agency’s] language…its later conduct applying it confirms its binding character”) (emphasis added).
Nor did EPA respond to the various specific indicia this Circuit examines to evaluate whether an agency action is final.  See Appellants’ Br. 25-29.  The Municipal Dischargers explained that the language of the prohibitions has a binding effect upon the regulated community and states, the policy contains definitive/authoritative interpretations that are represented as controlling in the field, permits have been declared invalid unless compliant with the regional policies, and enforcement actions have been based on the Regional policies.  See Appellants’ Br. 25-29.  EPA’s brief is devoid of any response to the irrefutable effect application of these Regional prohibitions has had on the Municipal Dischargers, state programs, and the rest of the regulated community.  This Court’s indicia of finality verify that the Regional prohibitions are reviewable final agency action.

b. Regional Prohibitions Are Clearly Distinguishable From Unimplemented Policies and Advisory Letters

 EPA compounds its error by citing cases regarding Regional policies that had not yet been imposed.  See EPA Br. 29-32.  Consequently, those Regional “policies” had not yet caused any harm.  EPA’s assertion that the Municipal Dischargers’ factual circumstances are “indistinguishable” from such cases is false.  Cf. EPA Br. 31.  This position is directly refuted by the record evidence and District Court’s opinion that the Regional prohibitions caused the Municipal Dischargers “real, concrete harms.”  Op. 8; J.A.  Such harm was demonstrated by, inter alia, the fact that:

POTWs…have had permits expire without renewal, states refus[e] to issue permits based on the regional guidance documents, and EPA Regional Administrators object[] to state-issued permits. 

Op. 12; J.A.  EPA readily agrees “that one of the most useful purposes of issuing a permit is to prescribe with specificity the requirements that a facility will have to meet, both so that the facility can plan and operate with knowledge of what rules apply…”  45 Fed. Reg. 33312 (1980)
; see also Op. 18; J.A.  The Regional prohibitions stifle this ability to plan.

Both American Paper Institute v. EPA (“API I”), 882 F.2d 287 (7th Cir. 1989) and City of San Diego v. Whitman, 242 F.3d 1097, 1100-1102 (9th Cir. 2001) are plainly distinguishable from this matter.  API I involved a situation where the court found that “Region V does not demand that any firm change its conduct now.”  API I, at 289; cf. Pls.’ Dismissal Response, Ex. 28 (Region IV provided Tennessee “very direct explicit instruction”); id. Ex. 16 (State of Tennessee states that Region IV is “insistent” that blending is prohibited; and Defs.’ Mot. to Dismiss, Ex. 7 (acknowledging that “[a] number of folks have spent, and are spending fairly significant sums to correct and eliminate these conditions in our regions”); J.A.  

Similarly, in City of San Diego the Region’s position had yet to be imposed, and therefore, was found not to “constitute ‘final agency action.’”  See City of San Diego, 242 F.3d at 1100-1102 (distinguishing Ciba-Geigy Corp. v. EPA, 801 F.2d at 436-7 which found final agency action because “…‘not only did the statement of position admit of no ambiguity, but it gave no indication that it was subject to further agency consideration or possible modification’”).  A permit application had not yet even been filed.  Id.  The relevance of City of San Diego is belied by the fact that EPA’s Regions have repeatedly applied the blending prohibitions in an unyielding manner.  Op. 7-9; J.A.

EPA cites American Paper Instit. v. EPA (“API II”), 726 F. Supp. 1256 (S.D. Ala. 1989), for its assertion that Regional guidance documents cannot be final.  EPA Br. at 29-31.  To the contrary, API II specifically indicates that once EPA objects to NPDES permits, “the policy becomes final, and at that point EPA must follow rulemaking procedures.”  API II at 1260.  As the District Court found that the Regional prohibitions have been repeatedly imposed upon the Municipal Dischargers, API II supports the Municipal Dischargers’ position.  See Op. 7-9, 12; J.A.

These cases plainly state that once a policy is concretely applied, it is considered final agency action.  Inexplicably, EPA completely ignores this critical distinction, as well as the similar findings of Champion Int’l Corp. v. EPA, 850 F.2d 182 (4th Cir. 1988), West Virginia Coal Assn., and Safari Club TA \s "Safari Club"  Int’l v. Babbit, 1994 U.S. LEXIS 18183 (D.D.C. 1994).
  If, as EPA argues, policies cannot be final until the policy requirements are imposed in a permit (which then are subject to judicial review), this Circuit would never have reviewed and struck down EPA permitting program policies.  See, e.g., Appalachian Power v. EPA, 208 F.3d 1015 (D.C. Cir. 2000) (striking down EPA Clean Air Act guidance for “Operating Permit Programs”).  Because EPA’s Regional prohibitions are being actively implemented, they are final and reviewable agency action.  

D.
Claim that Regional Policies Are Unreviewable is Unsupported
EPA’s argument that only nationally-adopted policies can be final, reviewable agency action is unsupported.  See EPA Br. 29, 48.  This position, if true, allows Regional Offices to dictate totally arbitrary requirements upon states and the regulated community and remain virtually insulated from judicial review simply by issuing regional directives.  No court has ever held such a position, and the cases relied upon by EPA do not support such conclusions.

Regardless of whether an illegal policy is issued by EPA Headquarters, the Regional Offices put that policy into effect.  See 40 C.F.R. §§1.5(a), 1.61 (Regional Offices are responsible for “the execution of the Agency’s programs” within their respective areas and serve as the agency’s “principal representatives in their Regions in contacts and relationships” with States, regulated entities, and other groups); see also 40 C.F.R. §1.61(f) and (g) (giving EPA Regions oversight of State programs).  Thus, the harm in this case is the same whether the offending policy originated at EPA Headquarters or a Region.  See Pls.’ Dismissal Response, Ex. 31 (Region IV letters “tell[] the State to instruct the county…”); see also NRDC v. EPA, 859 F.2d 156, 182 (D.C. Cir. 1988) (“[i]t is common experience that men conform their conduct to regulation by governmental authority, [citation omitted], and we have little doubt that the same is true of state decionmakers with federal officials hovering over them and offering ‘suggestions’”).  The Court should not countenance EPA’s efforts to circumvent the framework of the CWA, as well as APA rulemaking requirements, simply by establishing directives in regional guidance.  

II. RIPE ISSUES ARE PRESENTED

As discussed above, contrary to EPA’s assertions, the Regional prohibitions have been applied in “concrete fact situation[s]” and specific permitting proceedings so as to harm the Municipal Dischargers.  See supra at 5-10; EPA Br. 37, 39-40.  “[A]dditional factual development” is not needed to advance this Court’s “ability to deal” with the issues raised.  See EPA Br. 38.  Delaying judicial review would only serve to perpetuate the hardship already suffered by the Municipal Dischargers.  Cf. EPA Br. 40.  In addition, the institutional interests in this matter warrant a finding of ripeness.  See NRDC v. EPA, 859 F.2d at 181-182 (explaining that institutional interests favor immediate review when “resolution of the issue will guide states’ efforts to frame their permits so as to avoid EPA veto”).  Consequently, this matter is ripe for review.

a. Regional Prohibitions Have Caused Concrete Harms

EPA mischaracterizes this matter as a “generalized challenge” to Regional prohibitions that have yet to be applied.  EPA Br. at 39.  EPA’s position overlooks the fact that where a permitting policy has been concretely applied to deny or object to permit applications, it is ripe for review.  See NRDC v. Thomas, 845 F.2d 1088, 1094 (D.C. Cir. 1988) (agency rules ripe for review when applied); West Virginia Coal, 932 F.2d 964, **2; Safari Club TA \s "Safari Club" , at *25.  It is undisputable that the Regional prohibitions are being repeatedly applied.  See supra at 6, 9.  EPA acknowledges that millions of dollars are being spent to comply with the Regional prohibitions under threat of enforcement actions.  See Pls.; Dismissal Response, Ex. 17; EPA Mot. to Dismiss, Ex. 1; Compl. ¶189; see also Ciba-Geigy, 801 F.2d at 438 (ripe controversy presented because regulatees’ “only alternative to costly compliance with EPA’s regulatory directive would be to run the risk of serious civil and criminal penalties…”).

The Municipal Dischargers are now subject to permitting prohibitions that did not exist before.  See Croplife America v. EPA, 329 F.3d 876, 884 (D.C. Cir. 2003) (“The disputed directive concretely injures petitioners, because it unambiguously precludes the agency’s consideration of [a practice] that petitioners previously have been permitted to use…”); see also Op. 8; see also Pls.’ Dismissal Response, Ex. 1; Compl. ¶¶ 97-100; J.A.  EPA admits this.  Pls.’ Dismissal Response, Ex. 11 at Admis. 33; id. Ex. 25 at 4; J.A.  Accordingly, this case is ripe for review.
B.
Issues Presented Are Purely Legal and Fit For Review
Furthermore, this case requires no further factual development.  Cf. EPA Br. at 38.  Whether the EPA Regional guidance documents are illegal rules “is largely a legal, not a factual, question…”  See General Electric, 290 F.3d at 380; see also West Virginia Coal, 932 F.2d 964, *2 (explaining that “[t]he controversy in this case is fit for judicial decision since it involves a purely legal issue: namely, EPA’s authority under the CWA”).  This case does not concern case-by-case determinations of whether proposed plant designs are allowable under the bypass rule.  The “factual questions” EPA suggests are purportedly raised by blending all go to issues regarding the potential permit terms of a blending facility (its “design operation”), not whether the facility is allowed to blend at all.  See EPA Br. 39.  Thus, this case involves purely legal questions:

A. Do EPA’s Regions have the authority to impose bans on blending or to prohibit all emergency overflows when the Administrator has imposed no such requirement?

B. Under the CWA, can EPA proscribe plant designs that meet effluent limitations and force all flows to be biologically treated?

C. Do the Regional Policies impose “new requirements” and violate APA rulemaking requirements?

Resolving whether the EPA Regions acted beyond their delegated authority is a purely legal issue, ripe for review:

Plaintiff is merely asking the Court to determine whether or not Congress had delegated such power to the agency.  This is a classic example of a purely legal issue which this Court has repeatedly decided allows judicial review of agency action pursuant to the Administrative Procedure Act.

Safari Club, at *23.  Furthermore, the strict Regional prohibitions on blending and emergency outfalls belie EPA’s argument that further factual development is required.  As explained by the D.C. Circuit:

This argument is plainly wrong, because the EPA directive states unequivocally that the agency will not consider any third-party human studies unless a court orders it to do so.  Thus, because it presents a purely legal question that does not ‘depend upon consideration of…particularized facts,’ [case citation omitted], petitioners’ claim is ripe for review.

Croplife, 329 F.3d at 884; accord Her Majesty the Queen in Right of Ontario v. United States Environmental Protection Agency, 912 F.2d 1525, 1532 (D.C. Cir. 1990) (ripe, purely legal issue presented where petitioners do not challenge technical and factual aspects).

The District Court concluded that the EPA Regions lacked authority to establish rules prohibiting these treatment practices.  See Op. 15; J.A.  Whether the Regional prohibitions of specific plant designs for processing wet weather flows are contrary to the CWA’s basic statutory framework is a ripe issue for review.

C.
Plaintiffs Will Continue to Suffer Hardship

In light of the District Court’s finding that the Regional prohibitions are causing ongoing “real, concrete harms,” EPA’s conclusory assertions to the contrary should be rejected in reviewing this 12(b)(1) dismissal.  See Op. 7-8; Appellants’ Br. 19-20; J.A.  Such hardship satisfies this Court’s test for ripeness and warrants review.  See NRDC v. EPA, 859 F.2d at 181-182.  (finding ripeness as “…petitioners can point to some likelihood of hardship…[as] the breadth of the terms for veto exercise is likely to be reflected in harsher permit conditions”).

III. CWA §1369(b)(1) IS INAPPLICABLE

EPA seeks to avoid review by asserting that the Municipal Dischargers’ claims are subject to exclusive appellate jurisdiction under CWA §1369(b)(1).  See EPA Br. 36 n.7.  This argument is misplaced as the prerequisites for triggering review under §1369(b)(1)’s limited grant of jurisdiction are not met in this case.

A. §1369(b)(1)(E) Does Not Apply

EPA ignores that CWA §1369(b)(1) is a limited exclusive review provision and that pursuant to it, the Circuit Courts of Appeal only have jurisdiction to review “the Administrator’s action.”  See Appellants’ Br. 12 (citing Friends of the Earth v. EPA, 333 F.3d 184, 189 (D.C. Cir. 2003)); 33 U.S.C. §1369(b)(1) (emphasis added).  As explained in Friends of the Earth, “…we join our sister circuits in holding that the courts of appeals have original jurisdiction to review only those EPA actions specifically enumerated in 33 U.S.C. § 1369(b)(1).”  Friends of the Earth, 333 F.3d at 193.

EPA’s own arguments confirm that EPA’s Administrator has taken no official action to proscribe blending.  See EPA Br. 21, 24, 27-36; see also Appellants’ Br. 6-7.  None of the documents offered by the Municipal Dischargers evidencing the Regional prohibitions “was an official promulgation of rules or regulations by the Administrator.”  EPA Br. 21; id. at 24 (“EPA has not issued national guidance on the issues raised by plaintiffs”).  Therefore, by definition, §1369(b)(1)(E) jurisdiction cannot be triggered because Regional action does not expressly fall within §1369(b)(1)(E)’s limited grant of jurisdiction.  See Appellants’ Br. 12 (discussing API I, 882 F.2d at 288).

EPA’s own admissions confirm that the Regions have violated the Municipal Dischargers’ APA procedural rights by enforcing new regulatory requirements promulgated without notice and comment.  See infra Section VI B; Appellants’ Br. 4, 29-30; see also Op. 4, 7, 12 (observing that the regional prohibitions effectively changed existing regulatory requirements); J.A.  Such bans “did not exist before.”  Op. 8; J.A.  Because the Municipal Dischargers only challenge Regional actions, they do not trigger §1369(b)(1)(E) jurisdiction and their APA procedural claims must be heard in District Court.  See Appellants’ Br. 4, 29-30.  

EPA mistakenly claims that if the “Regions have adopted binding ‘rules,’” those rules would nevertheless be reviewed under §1369(b)(1)(E).  EPA Br. 36 n.7 (emphasis added).  First, as admitted by EPA, the Regions simply have no authority to adopt rules.  See Op. 15; CWA §1361(a).
  Moreover, in support of its proposition, EPA relies upon a string of NRDC v. EPA cases that all pertain to regulations adopted by the Administrator.  Id. at 36 n.7.  These cases only confirm the Municipal Dischargers’ point that prohibitions adopted by the Regional Administrators, without opportunity for notice and comment, do not trigger §1369(b)(1)(E).  See id.; cf. Friends of the Earth, 333 F.3d at 189; API I, 882 F.2d at 288.  Congress never contemplated that Regional Offices would impose their own rules as only the Administrator is authorized to undertake rulemaking.  See CWA §1361(a).  Congress therefore did not specify review under §1369(b)(1)(E) for Regional actions undertaken outside the CWA framework.  Any court may strike down such unlawful behavior.

B. §1369(b)(1)(F) Does Not Apply

Alternatively, EPA incorrectly argues that this challenge should be reviewed under CWA §1369(b)(1)(F).  This argument is a “red-herring” that misconstrues the nature of the Municipal Dischargers’ challenge.  The Municipal Dischargers only challenge the underlying Regional permitting prohibitions, not individual permits.  See Appellants’ Br. 42-43; supra at 1.  EPA understands this.  See EPA Br. 3-4, 18-19, 34.

Furthermore, Circuit Court of Appeals jurisdiction under §1369(b)(1)(F) is only triggered by “issuing or denying” a NPDES permit.  CWA §1369(b)(1)(F); EPA Br. 18, 36 n.7, 42.  Issuing a policy used to deny permits is not “issuing or denying” a NPDES permit.  See Appellants’ Br. 42-43 (citing City of Albuquerque v. Browner, 97 F.3d 415, 421 n.7 (10th Cir. 1996)).  Therefore, §1369(b)(1)(F) is inapplicable to the Municipal Dischargers’ challenges of the illegal Regional policies.  Cf. EPA Br. 36 n.7.

Moreover, the EPA Regions have repeatedly stifled §1369(b)(1)(F)’s right of review for various permittees by objecting to draft NPDES permits and then refusing to actually issue or deny them as required.  See Appellants’ Br. 43 n.24.  EPA objections to proposed state permits no longer constitute “issuing or denying” a permit under §1369(b)(1)(F).  See Appellants’ Br. 12-13, 42-44.  The Crown Simpson case, 445 U.S. 193 (1980), upon which EPA relies to claim that permit objections are reviewable under §1369(b)(1)(F), is no longer good law for this reason.  See EPA Br. 36 n.7; cf. Appellants’ Br. 12, 43.  As there has been no “issuance or denial” of NPDES permits for those permittees languishing under illegal EPA objections, §1369(b)(1)(F) jurisdiction is not triggered.

C.
Alternatively, Transfer Under 28 U.S.C. §1631 Is Allowable

EPA asserts that the Municipal Dischargers’ alternative request for transfer pursuant to 28 U.S.C. §1631 is inappropriate because the Municipal Dischargers “do not show how the action ‘could have been brought’ in this Court ‘at the time it was filed’ in the District Court.”  EPA Br. 51 n.10.  EPA incorrectly assumes that the CWA’s 120-day filing deadline applies to illegal policies issued without any public notice.  Id.  This is not true.  See CWA §1369(b)(1); Bowen v. City of New York, 476 U.S. 467, 479-80 (1986) (equitable tolling of statute of limitations for seeking judicial review allowed where “secret, unpublished” guidance at issue).  The facts of Bowen are strikingly similar to this matter.  See infra Section VII.  Thus, if exclusive Circuit Court jurisdiction applies, transfer is appropriate.
IV. LEEDOM REVIEW SHOULD HAVE BEEN UNDERTAKEN 


The Municipal Dischargers detailed how the Regional prohibitions violate clear CWA statutory limitations and that the Municipal Dischargers have no meaningful opportunity for review of their claims.  See Appellants’ Br. 31-39.  The Municipal Dischargers discussed abundant precedent establishing that when allegations of clear statutory violations are made, the District Court is required, at a minimum, to undertake a review pursuant to Leedom v. Kyne.  See id. at 31-34, 38-39 (discussing inter alia Oestereich v. Selective Serv. Sys. Local Bd. 11, 393 U.S. 233 (1968)).  This review proceeds regardless of finality considerations and regardless of the availability of other avenues for relief.  Id.


Contrary to EPA, these cases establish that the Municipal Dischargers are not required to demonstrate an utter absence of opportunity for judicial relief before seeking Leedom review.  See EPA Br. 42-44.  All that Leedom and its progeny require is that they are deprived of “a meaningful and adequate means of vindicating [their] statutory rights.”  Bd. of Governors of the Fed. Reserve Sys. v. MCORP Financial, Inc., 502 U.S. 32, 43 (1991) (emphasis added); see also Hartz Mountain Corp v. Dotson, 727 F.2d 1308, 1312 (D.C. Cir. 1984) (“it is not the unavailability of a remedy which triggers the Kyne exception, but the violation of a clear statutory demand”).  In Oestereich, the statute at issue provided two distinct means of obtaining future judicial review of the agency’s illegal action.  See Oestereich, 393 U.S. at 235.  Nonetheless, the Supreme Court found that forcing people aggrieved by the draft board’s plainly ultra vires actions to eventually vindicate their rights only through the statutorily established means of judicial review “construe[d] the Act with unnecessary harshness.”  Id. at 238.  Consequently, judicial review was allowed pursuant to Leedom v. Kyne despite the exclusive judicial review provision and future opportunities for such review.  Id. at 239.

Moreover, the District Court found no avenue of review to prevent continued imposition of the Regional prohibitions for those awaiting permits or to stop unlawful permit objections based on those policies.  See Appellants’ Br. 38-39; Op. 12, 16, 27; cf. EPA Br. 42-45; J.A.  Leedom would also be the exclusive means of judicial review of the Regional policies if they are deemed “non-final.”  See Op. 16 (review of regional policies not available “in any court”); J.A.  Based on EPA’s arguments and the District Court’s opinion, there is no present right of review of the patently unlawful Regional policies used in reviewing NPDES permits unless Leedom jurisdiction applies.
  See EPA Br. 18.  Thus, even under EPA’s narrow reading of Leedom, review of whether the Regional prohibitions exceed clear statutory requirements is available.

A. Municipal Dischargers Have No Adequate Means of Review

Contrary to EPA, the Municipal Dischargers have no adequate, meaningful avenue to review EPA’s regional prohibitions under CWA §1369(b)(1)(F) because the EPA Regions have repeatedly circumvented such rights.  See Appellants’ Br. 8, 10-11, 17, 39, 43 n.24.  EPA admits that “[a]n EPA decision to object to an authorized agency’s permit is reviewable…only when EPA completes the objection process and takes final action to issue or deny the permit…”  EPA Br. 13.  However, the Regions have repeatedly abdicated their permitting duties under CWA §402(d) to rapidly issue or deny permits, and thereby, created an impasse that has frozen the permit issuance process for many Municipal Dischargers.  See Appellants’ Br. 8, 10-11, 17, 39, 43 n.24; Op. 8; J.A.  Because there is no permit issuance or denial, the Municipal Dischargers cannot avail themselves of their rights to appeal, whether administratively or in the Circuit Courts of Appeal.  See Appellants’ Br. 8, 17-18, 34, 39, 42-44; cf. EPA Br. 42.  This leaves the Municipal Dischargers without the NPDES permits they need “to legally operate[,]…subject to enforcement actions and compliance deadlines…” and with no avenue to challenge these clearly ultra vires prohibitions.  See Op. 18; J.A.  Consequently, EPA’s assurances that “Plaintiffs Have An Alternative Means of Review” are illusory and misleading.  EPA Br. 12-13, 42-45.  Leedom jurisdiction is therefore available.

 Furthermore, review of state permitting actions in state court is an inadequate remedy to address illegal policies of a federal agency.  Compare EPA Br. 42 with Friends of The Crystal River v. U.S EPA, 794 F.Supp. 674, 685 (W.D. Mich. 1992) (allowing Leedom jurisdiction regardless of CWA §1369(b)(1) limitations on judicial review and explaining that where EPA had not waived its immunity to being named as a defendant in state court, “…state courts would have no jurisdiction over the federal agency to directly challenge the agency's procedural action”); see also U.S. v. Mitchell, 445 U.S. 535, 538 (1980).  Several pending state actions were stayed pending resolution of the illegal Regional policies in federal court for this very reason.  See Pls.’ Dismissal Response, Ex. 11 at Admis. 40; Appellants’ Br. 4-5, Op. 8 n.5; J.A.  Because state court remedies are inadequate to vindicate the Municipal Dischargers’ statutory and APA procedural rights, Leedom jurisdiction is available.

Contrary to EPA’s assertions, neither Fed. Communications Comm’n v. TRAC, 750 F.2d 70, (D.C. Cir. 1984), nor Fed. Communications Comm’n v. ITT World Communications, 466 U.S. 463 (1984), “speak[] directly to the jurisdiction circumstances here.”  See EPA Br. 43-45.  These cases involve an exclusive jurisdiction provision dictating that all final orders of the FCC are reviewed by the Circuit Courts of Appeals.  See TRAC, at 75 n.25; ITT World Communications, at 468.  CWA §1369(b)(1) is not nearly as expansive, and this Circuit has explained that the District Court has jurisdiction to review actions not specifically enumerated in §1369(b)(1).  See Friends of the Earth, 333 F.3d at 189; supra 15-16.  Thus, the Municipal Dischargers’ simply abided by the requirements of CWA §1369(b)(1) and D.C. Circuit precedent by bringing their challenges in their only forum for review - the District Court.  See id; cf. EPA Br. 43; ITT at 468.

Furthermore, ITT never addressed Leedom v. Kyne jurisdiction.
  However, TRAC did.  TRAC explained that even in the face of a preclusive review provision dictating the forum for reviewing all final agency action, district court review was still available under Leedom.  See TRAC, 750 F.2d at 78.  Accordingly, ITT is readily distinguishable from this matter and, contrary to EPA’s assertions, the various cases cited by the Municipal Dischargers allowing district court review of clear statutory violations under Leedom are perfectly consistent with this Circuit’s governing law.  See Appellants’ Br. 32-33 (citing Champion Int’l Corp. and West Virginia Coal Ass’n); cf. EPA Br. 45.  

B. Clear Statutory Violations Were Alleged By the Municipal Dischargers

EPA asserts that the Regional actions are lawful because Regional Offices are delegated authority to review NPDES permits.  EPA Br. 46.  This response is irrelevant to the four specific CWA statutory provisions violated by the Regional prohibitions.  See Appellants’ Br. 36-38; see also Waterkeeper Alliance, Inc. v. U.S. EPA, 2005 WL 453139, *11, Docket No. 03-4470-L (2nd Cir. 2005) (explaining that CWA §1251(e) was “clearly intended to guarantee the public a meaningful role in the implementation of the [CWA]”); see also id. *13 (CWA §1311(a) “gives the EPA jurisdiction to regulate and control only actual discharges…certainly not point sources themselves”) (emphasis added).  CWA §1342 does not authorize EPA to contravene the CWA’s basic statutory framework under the guise of permit oversight.  

EPA fails to address any of the clear statutory violations identified.  EPA instead, mischaracterizes this matter as a challenge to EPA’s authority to issue “non-binding guidance.”  See EPA Br. 45-46.  However, the ability of Regional Offices to issue non-binding guidance or object to NPDES permits per se has never and is not being challenged by the Municipal Dischargers.  Thus, EPA’s assertions are both irrelevant and non-responsive to the specific challenges raised here.

V. AGENCY ACTION UNLAWFULLY WITHHELD AND UNREASONABLY DELAYED

The Municipal Dischargers identified discrete statutory duties violated by the Regions in prohibiting the disputed treatment practices.  See Appellants’ Br. 36-38; cf. EPA Br. 48-49.  EPA Headquarters’ failure to rein in these illegal actions of its principal programmatic representatives constitutes a failure to “take a discrete action that it is required to take.”  See 40 C.F.R §§1.5(a), 1.61; see also Norton v. Southern Utah Wilderness Alliance, 124 S.Ct. 2373, 2379 (2004).  EPA’s overly-narrow reading of Bowen v. City of New York suggests that agencies have no mandatory duty to ensure that their programs are being lawfully executed.  This is untrue.  See Bowen v. City of New York, 476 U.S. at 487.  

The similarity between Bowen and the circumstances presented here is striking.  In Bowen, the Social Security Administration (“SSA”) had engaged in “a systemwide, unrevealed policy that was inconsistent in critically important ways with established regulations.”  Bowen at 485.  This policy was used to repeatedly deny claimants their rights to certain benefits, and was adhered to by state agencies “due to pressure from SSA.”  Id. at 473; 485.  The trial court discussed how this covert policy was communicated through a series of unpublished, “internal memoranda” and was imposed upon state and other “coordinate agencies” through SSA’s oversight of state agency benefit determinations via “Quality Assurance Reviews.”  See City of New York v. Heckler, 578 F.Supp. 1109, 1115 (E.D. N.Y. 1984) (discussing the court’s assumption that “lawyers and managers responsible for important government institutions will enforce the law with scrupulous impartiality and concern for the rights of their clients”), aff’d 742 F.2d 729 (2nd Cir. 1984), aff’d 476 U.S. 467 (1986).  The Supreme Court re-emphasized what the underlying courts had found: that the agency “had the capability and duty to prevent the illegal policy…” from being imposed, but failed to do so.  Bowen, 476 U.S at 487 (emphasis added).  Perhaps the only distinction between Bowen and this matter is that SSA Headquarters apparently acknowledged its unlawful conduct and eventually withdrew its illegal covert policy.  See id. at 474 n. 4.  Accordingly, the Municipal Dischargers have stated a sufficient cause of action under APA §706(1) and Norton v. Southern Utah Wilderness Alliance.

CONCLUSION

WHEREFORE, the Municipal Dischargers respectfully request that this Court grant the previously requested relief.  See Appellants’ Br. 44-45.
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� In evaluating EPA’s motion to dismiss, the District Court was required to accept the factual allegations in the complaint and unrefuted supplementary information submitted by the Municipal Dischargers as true.  See EPA Br. at 26.  The impacts of these prohibitions were unrefuted by EPA.  See Op. 12; J.A.


	


� EPA explained that “the bypass provision merely ‘piggybacks’ existing requirements, it does not itself impose costs that have not already been taken into account in development of [technology-based] standards.”  53 Fed. Reg. 40609 (1988).  However, EPA’s Regional prohibitions have forced millions of dollars in additional plant construction and are estimated to impose over $300 billion if not discontinued.  See Pls.’ Dismissal Response, Ex. 17 and 19; Compl. ¶¶’s 128-134.





� The submitted exhibits and affidavits remain “uncontroverted by defendants.”  Op. 12; Appellants’ Br. 15 n.14; J.A. 


� Planning of facility construction and operation, and carrying out the actual construction all are long-term efforts directly affected by the Regions’ permit prohibitions.  See e.g., Corbitt Affidavit detailing Arkansas refusal to permit blending due to Region VI objections; Compl. ¶293 (“The various Regional policies impair the ability of Plaintiffs to timely address and remedy untreated overflows….”), id. ¶196; J.A.





� In addition, General Motors v. EPA, 363 F.3d 442 (D.C. Cir. 2004) and Indep. Equipment Dealers Ass’n v. EPA, 372 F.3d 420 (D.C. Cir. 2004) are inapposite from this matter.  See EPA Br. 28.  These cases specifically found finality not to exist because the EPA actions were based on long-term pre-existing interpretations.  See EPA Br. 28; cf. Op. 8 (recognizing new bans); Appellants’ Br. 3 (EPA has historically allowed blending); Compl. ¶170; J.A.  





� As EPA’s Delegation Manual expressly limits the authority of EPA’s Regions to making “nonsubstantive changes” to regulations, the Regional prohibitions cannot be an action of the Administrator.  See Op. 16 (quoting EPA Delegations Manual at 1-21.2a(1)); J.A.


� EPA’s discussion of West Virginia Coal Ass’n ignores the fact that Leedom review of EPA’s Regional permitting policies was undertaken by that court.  See EPA Br. 47; West Virginia Coal Ass’n, 932 F.2d 964, at *3.  EPA’s reliance on the outcome of that review is irrelevant to justifying the District Court’s failure to even undertake such action.  See id. 





� ITT also essentially conceded that Circuit Court of Appeals’ jurisdiction was proper.  See id. at 466-68 (ITT appeal also filed in Circuit Court of Appeals).
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